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GENERAL NOTICE

HMOTICE 254 OF 2008

DEPARTMENT OF MINERALS AND ENERGY

DRAFT PETROLEUM PIPELINE REGULATIONS FOR PUBLIC COMMENT

1. 1, Mg Buyelwa P Sonjica, Minister of Mineral and Energy, heraby invite comments to be
submitted to the Department on the Draft Petroleumn Pipelines Regulations.

2. Comments must be submitted in writing.

3. Commenis can be hand-delivered, posted, facsimiled or e-malled to the Departmeant,

4. Physical address: Department of Minerals and Enargy
Mineralia Centre
234 Visagie Street (c/o Andries and Visagie Streets)
Pratoria

5. Postal address: Department of Minerals and Energy
Private Bag X598
Praetoria
000
For attention of Mrs E Marabwa, Room F403
Mr T Motloung, Room F408

8. Facsimile Number; (012) 320 2105 / 322 B5T0

7. E-mail address; elizabeth.marabwa@dme.gov.za

motloun me. Zd

8. Comments must be submitted to the Depariment of Minerals and Energy not later than
16h30, 28 February 2008,

8, A stakeholder consultation on these Regulations will be held on 0T March 2007, 10H00
at the following address;
Department of Minerals and Energy
Mineralia Centre
Conference Room Mumber 3
234 Visagie Strest [c/o Andries and Visagie Strects)
Fretoria
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DEPARTMENT OF MINERALS AND ENERGY

No. R. Date

DRAFT REGULATIONS IN TERMS OF THE PETROLEUM
(ActNo. 60 of 2003) -

ELINES ACT, 2003

ergy, hereby the draft

|, Buyelwa Patience Sonjica, Minister of et
pelines Act, 2003 (Act No. 60 of

regulations in the Schedule in terms of the
2003).
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Deafinitions

1. In these Regulations any word or expression to which a meaning has been
assigned in the Act shall have the meaning so assigned and, unless the context
indicates otherwise —

.

“administrative action" means an "administrative acti daﬁnad in the Promotion
of Administrative Justice Act, 2000 (Act No. 3 of 2000 nﬁlﬁ:d

& 4“

XAy
“environment’ means “environment” as giﬁir‘btl in section 1{1}*@ the National

Environmental Management Act, 1598 fﬂdmﬁm’ of 1 j;'._! :..-'- as Emﬂndﬂd“lq;.*

ifb_r

‘the Act’ means the Petroleum Ppau‘%m {A:g%ﬁn of 2003);

i . M‘ v
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Conditions of a licence
2. (1)  Any person aggrieved by a condition imposed by the Authority in terms of

section 20(1) of the Act, may apply to the Authority in writing to have such
condition amended or deleted.

(2)  An application contemplated in sub-regulation (1) must contain the
fallowing information: _I#

{a) The name of the licensea to whlch Lﬁ% is applicable;

£ |'_ b

lt'-hﬂ
"
(b) the licence number of the llﬂﬂ.'iﬁﬂ in respect ufwhrﬁﬁthe Db_l-E{:tIDn is
being made,

ot | L kL

{e] the name, surni:lm and cu:-ntactdulals of the person, company or
organisation that

the Jicance gandit
(d) I m lon 1o L
"#m

e
;lu't & F-ﬂl

(&) "IH! d&talls :;ttfgf objecti

- |-i‘- .
=
.,.

{‘BI *i-ﬂlhu m;snn for the nl::pe“::;nn together with the necessary supporting
dn‘éi'mmmmam
i ‘E'w.,
"fg} an md%hn:m of whether or not the aggrieved person or party
mqun&i‘ an opportunity to orally present the objection to the
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Third party access to storage facilities
3. (1) A storage facility licensee must submit such information to the Authority as

may be required by the Authority to determine uncommitted capacity and
allow free access to the applicable records and facilities by the Authority
or its duly authorised representative, including nts.

(2)  The information referred to in sub- regulatlmn{‘l} mﬁ—

:
__;.1- .-::- 4

(a)  be submitted via electronigimail or telefax in a fnwetenﬂined by
the Authority; % N

H =

(b)  be submitted r.in 1he last :M of eveary month or if the last
Thursday falls uma hﬁlh hnhday.% on the preceding business
day and rnust p-artaln to thi‘wuestad cgpar;rty for the following S0

[3}'*"' Hr‘#’%qg Im rnust ﬂl‘l ’rhe last Thursday of the month, forward,
ala:tmnw tu""ihe Authority the average actual utilisation for the
preceding menth for each storage facility.

N

(4) Nr&gm@jnm must keep records of the information contemplated in
sub’%iﬁm (1) and (3) for a period of two years.

(3} A storage facility licensee must, if so required by a third party, allow
access to uncommitted capacity in a storage facility on commaercially

reasonable terms.
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(6) Storage facility licensees must lodge with the Authority their allocation
machanism for uncommitted capacity within three months of receipt of a
licence or, in the case of slorage licences granted prior to the
commencement of these regulations, within three months of these
regulations coming into affect

..
egulation (8) must be

{7 Allocation mechanism contemplated in subs

kept at the facility to enable potenti Brs understand the
procedure for obtaining access. ¢.:;".'_.;"- b, \t

ot B
(8) Allocation mechanism mntemﬁﬁd in 5u'_ gulation (B) mlﬂﬁncluda—
(a) a tariff schedule;
:ﬂ;ﬁ.,}b

(b} contractual terms '@':Td
(c) tamn‘ﬁlﬂgamnmhm o0 storage facility; and

{d) tha pm:;:aa; h"ﬁe—tul[mvad whan requesting access.
- "‘*Hh:a,

J: %ﬂ lsm mrltamplatad in sub-regulation (6) must—
“:;

. (@) be mr\'lnen::alry reasunahle
(b3 be pperationally reasonable;
{c) apply a first come, first serve principle;

fd) follow a use-it-or-lose-it principle;
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(e} not discriminate on any grounds as contemplated in section 21 of the
Act, and

{fl  be technically feasible.
(10) The Authority must, in determining uncommitted acity, consider

the information contemplated in sub-regulation’ (8) and in addition also
consider— L

fa) contractual obligations; and @ .
«a‘-'-'w '#lfe-:_,,“

fb) whether or not capacity allu-r.:ailms a@aing usad tﬁr&ammbly
limit access to storage fanirtns% V.

Setting of tariffs for petroleum pipﬁl!l_ﬂ

fﬁ} Hlj‘ﬁui‘ﬂ that H i

I:J ) b.gg:h size;
(cl mal‘c'%lﬂ mms that are consistent with Government's published
N secuﬂﬁg supply policy;
“w@‘_ consider funding requirements; and
{aj'h‘f:i- L any other relevant matter,
(2)  The tariffs set by the Authority must enable the licensee to—

{a) recover the operational and maintenance costs of the pipeline in the
year in which they are incurred;
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(b} recover capital investment and make profit thereon commensurate
with the risk; and

fc) rehabilitate land used in connection with a licensed activity .
(3)If the recovery of the costs contemplated in Sub~regulat|un {2) (a) results in

increase of real tariffs by more than 10%, the hulhﬁmr must direct  that
the recovery of such costs be effected over. &ﬁl}ud of more than a year.

(4) The tariffs set by the Authority musthﬁ? relate to inves
and maintenance of and pmﬁm@nng from those p s
activity for which tariffs are beil l %

(5) The allowable rate of |Eturn furl muat be determined by using the

ghte averﬂge mmpnal MAGE] WACC must

expected efficient

aﬂ:‘jmst of Eq?!" v:apltal uqlculated by means of the capital asset
Qﬂmng m ngjust&dﬁ.gwa pre-tax cost of equity.
! rey nud‘;purhred from tariffs contemplated in sub-regulation (2) that
is for ‘nGrmal petroleum pipeline market operation must be
' determin "':_'.--' addiﬁé—

(b) maintenance expenses;

{c) depreciation expenses;

(d) allowance for a reasonable return on working capital and net assets
which should be determined based on the assets' historical book
value less accumulated depreciation; and

(e) other applicable cbligations.
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{7)In determining depreciation expenses, the Authority must, except in cases
where deemed inappropriate—

fa) use a straight line methodology; and

over the term of the

(b} depreciate all assets over their useful _u-_:_j;f::i':":

licence, whichever comes first. ‘ _

(B) Licensees must provide sufficient mfc:rm ion umurrty as required,

to enable the Authority to set tam ‘such a m

loading, pipeline and storage a uemr:.ally integratec companies are

managed separately with E-Epal‘ﬁ;.éaﬁ:mu data and
subsidisation.

g:Gperation and maintenance costs
L w e i .
: { uf'ﬂ%:perminn of the pipeline; and

Appmﬁﬁmlm for ldﬁing and storage facilities

5. (1) TFS).u [— approving tariffs for storage facilities and
h:aadlnﬂ cilities, consider—

{a) batch size;

(b) the capacity to take petroleum into a storage facility and the capacity
to discharge petroleumn from that facility;




STAATSKOERAMT, 15 FEBRUARIE 2008 Mo, 30778 13

(e} the throughput capacity of storage facilities or loading facilities;
(d) any other relevant matter.

{2)  The provisions of regulation 4(2), (3), (4), (5), (6) and (7) apply, subject to
the changes required by the context, to the approval of tariffs for loading

and storage facilities.

(3)  The Authority may require licensees to pfovide copi
with customers. :

Rendering of information to Authority 5 e
6. (1) Licensees must submit to the ﬁtﬂfﬁﬁr in addition to any other

information that mags the Authority, the following
information: '

: n
-
ﬂ..—ﬂ'_-i "

(i) t Bilnansaﬂ and

(i) ||1:| party customers, based on measurements taken at the
# same time each day in that month as may be required by the
Authority; and

(c) in the case of loading facilties, annually, the average monthly
volumes of petroleum products loaded and discharged.
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{2) A licenses must submit electronically on or before the end of May sach
year, the information contemplated in sub-regulation (1) for the preceding
year ending on 31 March, together with —

fa) a copy of any report made to an inspector in compliance with section
24 of the Occupational Health and Safety % 1993 (Act No. 85 of

1993); ﬁ

Sy

i -.,1:-.

(b) the number of incidents of damageﬁ,lbgns%acnmes caused by
third parties and the resulhng amaed damag :and

i

4ot < Eis
(c) the encroachment on servitudes measured in square mﬁm of a

senitude. ;
S m'-i-

2 iEF, 3 . :"i--_- ..
(3) Licensees must mpm'ifﬁu:ﬁiﬁm.the Autk%r: their liaison with local
authnmes =) ﬂﬂ%hh%ﬂdﬁ hat could damage

..a_e:_

Expropriation prumiﬂurnu Hines
T. (1) . Alicenses raferr iection'32(1) of the Act may reguest the

Author in vﬁ% to expropriate land, or any right in, over or in respect
of land anﬁha or half,
(E{i i A request rd’a;red to sub-regulation (1) must contain the following

%-I'qfnrmam Iﬁ
ra} ﬁﬂ]a n for the request;

(b) evidence of attempts to acquire the land or right in, over or in
respect of such land, by agreemeant with the owner,

{c) reasons for failures to reach agreemeant with the owner of the land or
a holder of any right in, over or in respact of such land;

10

=
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(d) reasons why the land is required by the licenses;

(e) reasons why the acquisition of the land is in the public interest and
will enhance the Republic’s petroleum pipeline infrastructure;

(i a plan of the project contemplated; and ‘?
(g) specifications of the proposed land Tequi

(3)  The Authority must, before consi

5 i .
& b |I T

(4)  The Authority must, in the absefice o

is leased, the lessee of the

-%Il i nthar affected persons who must be invited by means of a
«  notice contemplated in paragraph (b}, and

b} publish a notice setting out the date, time and venue of the hearing
at laast two weeks in advance in a newspaper circulating in the
area in which land, or any right in, over or in respect of land is
situated.
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(5)

(&)

(7)

(B)

(8)

-b .I
o

An expropriation award made by the Authority must be accompanied by a
recommendation regarding compensation.

If a party does not accept the Authority's recommendation regarding

compensation, that party may approach a cou mine the amount
ol

and the time and manner of payment of compensati

The Authority must make a declsnr}ﬁﬂ%n Exprﬂprla '. application within

30 days after the completion nj;ﬂ‘-a pLi:nIl:: hearing con lated in sub-

regulation (4). ety s -
e R - ,.,ﬁ:lr-
The ac:qu]srtlun a ,_-=.-_| or {:ancalhhﬂn of a servitude b}r virtue of a

The ﬂﬂ'l‘lEr of any land or an:r right in, over or in respect of such land
suhpecttn an expmpnntlan awar.d made by the Authority, or the licensee

,%%fd%ppw to tﬁﬁﬂqﬂmﬂnw for the cancellation thereof—

'

(a) |if thuﬁd %nm associated with the expropriation award Is

e
"i *__

rbj x,gilha rii_;hts and obligations in respect of the expropriation award
haWe not been exercised for a continuous period of three years; or

fc) for any other lawful reason.

12
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Mechanisms to promote historically disadvantaged South Africans
8. (1)  Applicants for licences or existing licensees must provide information to

the Authority regarding the commercial arangements made for the
participation of historically disadvantaged South Africans in the licensees’
activities,

(2)  The information contemplated in sm-rﬂgu‘ )
fa) the number of shamhulde:ﬁ'@mm h:stﬂ_

background and their res
holds or will hold the licene

"-G-w -\..::;‘

%

%ﬂ-
(b) the numbers aril:l -positions tnnr.:arrj.r disadvantaged South
Africans who are mamhhs of the %ﬂr&mm of the company

that hulds or will h::rld the hr;:alﬁ'fﬁ'

(] 4 e urm : **.- paﬁﬂans of historically disadvantaged South

Tﬂhcans wfg:l’pl-l:l senior ?@n&gemenl‘ positions in the company that
mﬁwrérd the licence:

4

e () theﬁlue %m&nmﬂa of subcontracted work to companies with

mn:u'ew%n 50% ownership by historically disadvantaged South

{Q%ﬁ;_ Afnc:anr.&

(e) of compliance with the Employment Equity Act, 1998 (Act No.

55 of 1998), and

(i the plans for and actions taken to develop historically disadvantaged
South Africans in the petroleum sector through training, procureament
and enterprise development.
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(3)  The Authority must ufilize the information provided in terms of
sub-regulation (1) in such a manner so as to facilitate ownership, control
or management of operations of petroleum pipelines, storage facilities and
loading facilities by historically disadvantaged South Africans.

Rehabilitation of land . ?
9. (1) Licensees must, not less than sixgmonths prior to termination,
relinquishment or abandonment of || efised activities, submit to the

Authority a plan for approval for theflosure, removal &

case may be, of all installatio -:..-;'::'-:'i to such licensed iti

(@)

W o w-,cl';ﬂ
ey Eﬁ'ﬂ'

 (c) site,.clean up, removal and disposal of dangerous material and
cl‘ré:’ﬂh%ils; E:ﬂd
"i‘-“fd] an anﬁﬂnmemal impact assessment of the temmination and
‘abandoriment of the licensed activity concerned.
{3)  The Authority may approve the plan contemplated in sub-regulation (1)
subject to any condition or amendment that the Authority may determine.

(4)  The authority must reguire the licensee to provide financial security for
rehabilitation purposas and the composition and amount of such sacurity.

14

—
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(3)

(8)

(7}

()

10.

',:"1‘1;.._.:_

Financial security contemplated in sub-regulation (4) may be in any form
acceptable to the Authority and may only be used with the approval of the
Authority.

The Authority may, in writing, at any time, require written confirmation from
a licensea that it is in compliance with the requirements of the National
Environmental Management Act, 1998 (Act No. 107 of 1988).

The Authority may require written proof fro nt ‘ that the
-

authority responsible for admlnlstanng tl'ﬂ( ct &
(6) has approved the anmrnnmenta[:irnpa-::t assessmen
Act in question. __ e

N A
The Authority may not, hmmnmiﬁqﬁmmamﬁﬁmmm an
independant Dnrﬁuh‘.u]'i:;mmpﬂtﬁnt fosconduct environmental impact
assessments in sccig) rim,,%h the %ﬁiﬂﬂm of the National
EnumnmnmmManagﬂ A::t 07 of 1998), stating that
the site hﬁ‘qu rehahw give consent to the termination of a

ﬁl‘laﬁﬂﬂl" security aﬁ‘angernart mntemplatad in sub-regulations (4) and

i !
{5’}- ?ﬂ_";_.l "':: i X “.'_:._I Pt T
L S

Li:i*nn:hihlman I% l:l local authorities

Tk “‘
Local auﬂ'-n‘rﬁﬁes and Ilcensaes concamed must meet at least once a year

but a'ﬂl_’rguenthr may be necessary to—

(a) ?e'i.i'ﬁ;.r an emergency plan;

{b) review the number and causes of damage to petroleum pipelines in
the preceding year;

15

—_——
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{c) review the time lines contemplated in sub-regulation (1) including the
contact details of their respective responsible persons;

{d) review the extent of encroachment on petroleum pipelines servitudes
and the measures taken to prevent such encroachment;

fe) review the steps taken by the local authqm convey knowledge of

: “-re development p%n so far as
they may impact on pstro

| pipeli wnudﬂ

(2)  The minutes of the rrm'tma c::-n‘rﬁmpﬂl‘tﬂd in suh—regulahnn (1) must be
& manager in charge of
ers necessary.

~oNdUSIEE or decision taken by the Authority must

i,.as the case may be, within a reasonable time and in
i ;g_e les of lawfulness, reasonableness and procedural

falrn_ﬁ subject tn% pmmu’mn of the Administrative Justice Act,2000{Act No.3

of 2000},

Mediation 5‘-‘

12. (1) A request for the Authority to act as a mediator must be made in writing
and must set out the nature of the dispute between the parties.

16
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(2)

(3

Aritraton;

13 --!.:1.]

(3)

A suitable person recommended for appointment as a mediator in terms of
saction 30(2) (a) of the Act must be so appointed within 10 working days
of receipt of the request by the Authority.

At the commencement of mediation, the appointed mediator must—

(a) inform the parties that he or she doesg _
interest; ga

(b) inform the parties about the groce
P

(c)

(d)

) to act as an arbitrator must be made in writing
ut the nature of the dispute between the parties.

Trwg
o

b@mm recommended for appointment as an arbitrator in terms
of se% 30(2) (a) of the Act must be so appointad within 10 working
days of receipt of the request by the Authority.

At the commencement of arbitration, the appointed arbitrator must—

17
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(4)

(=)

(6)

fa) inform the parties that he or she does not have any conflict of
interest;

{b) inform the parties about the procedurs and manner in which the
arbitration will be conducted;

fc) inform the parties how the fees, if any,

payments should be made;

ﬁa

{d) inform the parties that ang,r mm made will be ﬂnal aﬁm:undlngi and

'\i' "i, }-c"'. J
(@) secure agreement from the ‘ps o the dispute 'mth regard to

paragraphs (a) m,:ggfure pmﬂu‘q with the arbitration.
%

The party initiating a dlspute th&*ﬁppllc@t shall auhiﬁﬁ'in the arbitrator and to

the other party involvedyin the @guie the reiﬁundent a written statement
ol tion: I
A P

ik B st g T
@) the n@; add‘f@mhm person who will represent the claimant

. (b) adetailed description of the dispute; and

ic) W or remedy sought and the amount claimed, if applicable.
The respondent must, after receipt of the statement referred to in
Sub-regulation{ 4), submit a written statement of defence to the arbitrator and the

applicant by a date determined by the arbitrator.

During arbitration proceedings, any party may amend or supplement its

18




STAATSHOERANT, 15 FEBRLUARIE 2008 Mo, 3I0FFE 23

(7

(8)

(9)

(10)

(11}

(12)

(13)

(14)

claim, counterclaim or defence, unless the arbitrator considers it inappropriate to
allow such amendment or supplement, because of the party's delay in making i,
if it would be prejudicial to the other parties or because of any other

circumstances.

A party may not amend or supplement a claim or counterclaim if the
amendment or supplement would fall outside the s@@ of the agreement to

arbitrate. _Aﬁm.

A4 45l ot e
: ok

e

Any party to arbitration may be allowed mﬁnt&thn.

s £
ot

The names, addresses and lelephnn'

be communicated in writing to the other p -'_.
o :h

The parties or their representﬂwes Iﬁhﬂ' comm urﬂHtE in writing directly
with the au’mlratur p;mmded that mmes aﬁ,aiq'sdomﬁants are provided to all the
other parties tu.jha s'ﬂﬂe

-.-'I

The arbmatn:irmust mndﬂ:ﬂ;-th& arbdrahqn in a manner ensuring that the
pamﬁaﬁa traatwkﬂquairty and thiat each party has the right to be heard and

is given a fa-nr@pu m to present its case.

‘-f -

Danumants or Jnmbun:upﬂﬂd to the arbitrator by one party must, at
the sm tma be ﬁppliad by that party to the other party or parties.

B, Ai_:_‘fﬁ‘{
Each party sl'd'ﬁ‘lave the burden of proving the facts relied on to support
its claim or defence.
At any time during the proceedings, the arbitrator may order parties to
produce other documents, exhibits or other evidence that he or she deems

necessary or appropriate.

B
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(15)

(16)

(17}

(18)

(19}

(20}

(21}

(22)

(23)

(24)

The arbitrator may appoint one or more independent experts to report to
him or her, in writing, on specific issues designated by the arbitrator and
communicated to the parties.

The parties must provide an expert contemplated in sub-regulation (15)
with any relevant information or produce for inspection i|n3,|r relevant documents
or goods that such expert may require. -

&)
. b il

:l'
Any dispute between a party and an expert as tﬁirelﬁm‘me of the
requested information or goods must be refened to the nrbim for decision.

send a m;%e

it

Upon receipt of an EIpEI't'E repurt mélﬂthmmr

:_;P_-: '\-:.._-...:;;‘:-IF;::.\_ .

A party may a:u:am rr',r duc:l.munt UWH% pert had relied in a
report c.untamglﬂnd‘ mgutaﬁbn-{-{a}.

At the reques'ﬁerﬂmwe ar’m‘tﬁh:r must give the parties an
upp_.g_u:gurﬂly to q@ an expert af ahearing,

Parties may preﬂnt ax:ﬁu't witnesses to testify on the points at issue

duﬂng arbitration p%edin’gs.

Awards Ei!:hg qﬁa\nr must be made in writing and shall be binding on
the parties a arties must carry cut any such award immediately.

The arbitrator must state the reasons for the award.

An award may be made public only with the consent of the parties to the
dispute, or as required by law.

20

——wr
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(25)

(26)

(£7)

(28)

(29]

(30)

In addition to making a final award, the arbitrator may make interim,
interlocutory or partial orders and awards.

The arbitrator must, upon request of the parties, terminate the arbitration
if the parties settle the dispute before an award is made.

heiproceedings

- rea ason, the arbitrator must
inform the parties of his or her intention to tennﬂnte -."
thereafter issue an order terminating the arhfﬁ‘ﬂtmn

=edings and must

Confidential information disclosed durfrq%e pmcﬁmﬂngs by the s or

by witnesses shall not be dwuiged by the ﬂ%ﬂt
- -l,!- "
" s s,

The arbitrator must keep con atters r!!ﬂ'ﬁng to the arbitration
or the award, unless athemm'ﬁiagre o :.by H'I-a parties, or required by
applicable law. =:_‘i“" mil ’ﬁ‘

==

T '-\.'

:r
An arbrlratur'nl‘nll not E%.E‘!Df any or omission in connection with

_nn cqulfiéd unde _%mmulatiuns except for the consequences

aﬁmnsclnua and deliberate wrongdoing.
.

L .

Mediation and arﬁtmﬁdﬂ*;h-u

14.

hority f iati d arbitrati st be—
(1) FﬂEE deterggllpd by the Authority for mediation and arbitration mu
(a) sufﬁimt to recover all or part of the costs incurred by the Authority

including, if applicable, the costs of a person contemplated in section
30(2){a) of the Act; and
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(b) paid by one or more of the parties to the dispute as is determined by the
mediator or arbitrator concerned, taking into account the circumstances
of the dispute.

{2) The fees contemplated in this regulation must be paid within 30 calendar days
of receipt of an invoice unless the Authority determines a longer period.
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