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Estate Duty amendment – R3,4 million spouse rollover relief

The draft Taxation Laws Amendment Bill 2009 proposes to amend the Section 4A Estate Duty Abatement, effective for estates of persons who die on or after 1 January 2010.  In essence, the surviving spouse may utilise the Section 4A abatement (i.e. a deduction) if such was unutilised by the first dying spouse’s estate.  Thus in this circumstance a total abatement of R7 million is available to the second-dying spouse.  

Despite the good intention behind the proposed amendment, the current wording is too circumscribed to be of much benefit.  

The limitation is that unless the surviving spouse is the sole heir to the net estate of the first-dying spouse, the concession is denied.  In fairness, the Explanatory Memorandum concedes the limitation, but I submit that moderate tweaking of the amendment wording (suggested below) could achieve the desired relief in an equitable manner.

For example, if a net estate of say R7 million is bequeathed equally to a spouse and one child, the spouse would inherit R3,5 million.  This ranks for the Section 4(q) deduction and thus the unutilised Section 4A abatement of this same amount  namely R3,5 million, should be available to the surviving spouse in addition to his/her own Section 4A abatement, effectively  granting a R7 million deduction in the second-dying spouse’s estate.  However, given that in my example the surviving spouse is not the sole heir, as the current wording of the proposed amendment requires the surviving spouse to acquire “all the property that constituted the net value of the estate” of the first-dying spouse, the unutilised portion in the first-dying spouse’s estate, (R3,5 million in my example) is not available to the second-dying spouse.  The simple substitution of the words “to the extent” for the word “all” with some corollary adjustments would resolve this inequity.

Current Wording of Section 4A(2)

(2)
If a spouse of a person contemplated in subsection (1) acquired all the property that constituted the net value of the estate contemplated in subsection (1), an additional amount of R3,5 million shall be added to the amount specified in subsection (1) when determining the dutiable amount of the estate of that spouse.

Suggested Wording

“To the extent that a spouse of a person contemplated in subsection (1)  acquired any property that constituted the net value of the estate contemplated in subsection (1) an additional amount not exceeding R3,5 million shall be added to the amount specified in subsection (1) when determining the dutiable amount of the estate of that spouse.”

A H (TONY) DAVEY

17 June 2009
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