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	FROM:
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	SUBJECT:
	DRAFT AMENDMENTS TO THE HIGH COURT AND MAGISTRATES’ COURTS RULES IN ACCORDANCE WITH THE CRIMINAL PROCEDURE AMENDMENT ACT 42 OF 2003 AND THE CASE OF SHINGA vs THE STATE 




1.
PURPOSE


The purpose of this memorandum is to submit draft amendments to the abovementioned rules to the Minister for approval and submission to parliament.


2.
BACKGROUND
2.1
The Rules Board approved amendments to the rules governing appeals in accordance with Criminal Procedure Amendment Act 42 of 2003. The secretariat submitted the appeal rules to the office of the Chief State Law Adviser in March 2006 for their scrutiny. The State Law Advisers suggested certain changes which were adopted. The necessary changes were made to the rules and the rules were forwarded to the Minister for approval. A copy of the memorandum which was forwarded to the Minister with the rules is attached.

[Memo]
2.2
On 8 March 2007, the Constitutional Court in the matter of Shinga vs The State CCT 56/06 and O’Connell and others vs The State CCT 80/06 confirmed that the provisions of section 309(3A) of the Criminal Procedure Act 51 of 1977 were inconsistent with the Constitution and therefore invalid. The Court held that it was fundamentally unfair to deny the accused or the prosecution the right to present oral argument in open court. The Court held that oral argument must be heard in all appeals.
2.3
The Rules Board has therefore removed the reference to disposal of appeals in chambers from the rules regulating the conduct of the proceedings of the High Court. The draft rules were amended in the following respects:

2.3.1
In Uniform Rule 49A(2)(b), the words after “such authorities” were deleted. The words “and shall also state whether or not the party concerned wishes to address oral argument to the court and the reasons therefor” were deleted the Shinga case ruled that oral argument must be heard in all cases.
2.3.2
In Uniform Rule 49A(3) the words “Where the judge president is of the opinion that the interests of justice require that the parties or their legal representatives submit oral argument regarding the appeal or question of law,” were deleted for the same reason.

2.3.3
In Uniform Rule 51(1) the words “Where the court requires that the parties or their legal representatives submit oral argument to the court regarding the appeal,” have been deleted for the same reason.
2.4
No changes were necessary to the amendments to the Magistrate’s Court rules which were submitted previously.

2.5
The effect of the amendment to Supreme Court of Appeal Rule 11 was to change subrule 11(1)(b) to make provision for the hearing of appeals in chambers on written argument of the parties by the insertion of the underlined words as follows 
“(b) 
give such directions in matters of practice, procedure and the disposal of any appeal, application or interlocutory matter as the [Chief Justice] President of the Supreme Court of Appeal or the Court may consider just and expedient, including directions that any appeal be disposed of in chambers on the written argument of the parties or their legal representatives.”
The proposed amendment has been declared to be unconstitutional in the Shinga matter. The need for an amendment of the present rule 11 of the Supreme Court of Appeal rules accordingly falls away. The other minor changes for example changing the words “President of the Supreme Court of Appeal” to “Chief Justice” can be done in a globular change throughout the rules, where necessary. The Rules Board therefore proposes that the amendment to the Supreme Court of Appeal rules be withdrawn.
3.
APPROVAL OF AMENDMENTS TO RULES

3.1
In terms of section 6(1) of the Rules Board Act 107 of 1985, the Board may make, amend or repeal rules for the Supreme Court of Appeal, the High Courts and the lower courts, subject to the approval of the Minister. The Shinga matter was discussed by the Rules Board at a meeting held on 23 June 2007. It was decided that changes to the amendments to the appeal rules which had been submitted previously were necessary in the light of the Shinga matter. It is recommended that the Minister approve the changes to the High Court rules necessitated by the Shinga matter as approved by the Board. It is also recommended that the Minister approve the withdrawal of the amendments to the Supreme Court of Appeal rules as decided by the Rules Board.
[Sec 6 Rules Board Act]
4.
SUBMISSION OF DRAFT RULES TO PARLIAMENT

4.1
Section 7(2)(c) of the Criminal Procedure Amendment Act 42 of 2003 provides that the amended rules must be approved by parliament and thereafter be published in the Gazette. Draft rules are in the cover for the Minister to table in parliament as required by section 7(2)(d) of the Act.

[Criminal Procedure Amendment Act 42 of 2003]
5.
RECOMMENDATION

It is recommended that the Minister approve the enclosed rules and submit same to parliament for approval.
SECRETARY: RULES BOARD FOR COURTS OF LAW

APPROVED/ NOT APPROVED / NOTED 

COMMENTS:______________________________________________________________


____________________________________________________________________

____________________________________________________________________

____________________________________________________________________
DIRECTOR-GENERAL: JUSTICE AND CONSTITUTIONAL DEVELOPMENT

APPROVED/ NOT APPROVED / NOTED 

COMMENTS:______________________________________________________________


____________________________________________________________________


____________________________________________________________________

____________________________________________________________________
MS B S MABANDLA, MP, MINISTER FOR JUSTICE AND CONSTITUTIONAL DEVELOPMENT
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