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STUDY VISIT BY THE UGANDAN PARLIAMENTARY DELEGATION ON THE SOUTH AFRICAN ELECTORAL SYSTEM


This brief serves to inform the visiting delegation from the Ugandan Parliament on the issues which were indicated to be of interest to them.
1. The process of formulating election laws and the role of stakeholders in their formulation

The Constitution of the Republic of South Africa, 1996 (Act 108 of 1996)(the Constitution), is the supreme law of the Republic of South Africa and provides, among others, how the three branches of Government, namely the Legislature (Parliament, provincial legislatures and municipal councils), the Executive Authority and the Judicial Authority should conduct their business. Chapter 4 of the Constitution sets out the national legislative process and determines that Parliament is the national legislature (lawmaking body) of the Republic. The two Houses of Parliament, namely the National Assembly and the National Council of Provinces (NCOP), play a role in this process. In this regard Electoral Legislation is processed like any other legislation. In this case the implementing body is the Electoral Commission of South Africa which falls within the agencies associated with the Department of Home Affairs, which means that electoral legislation is processed by the Portfolio Committee of Home Affairs. The Independent Electoral Commission (IEC) is guided by three primary pieces of legislation namely the: Electoral Act (No.73 of 1998), Electoral Commission Act (No. 51 of 1996) and Local Government: Municipal Electoral Act (No. 27 of 2000).

Parliament, as the national legislature, has legislative authority (the power to make laws) in the national sphere of government. Consequently, Parliament has the power to pass new laws, to amend existing laws, and to repeal old laws. The same power is exercised by Provincial legislatures in the provincial sphere of government in respect of provincial laws, and by municipal councils in the local sphere of government in respect of municipal by-laws.

After Cabinet has approved the introduction of a Bill in Parliament, the relevant Minister must submit a copy of the draft Bill to the Speaker of the National Assembly and the Chairperson of the National Council of Provinces. However, before a Bill can be formally submitted to Parliament the State Law Advisers must be approached to certify the draft Bill. The role of the State Law Advisers in this regard is to ensure that a draft Bill is in line with the existing law and the provisions of the Constitution. If the State Law Advisers are satisfied that the Bill is technically correct and its provisions are legally sound they approve the Bill (called the certification of a Bill). The relevant Bill is then ready to be formally submitted to Parliament.

Submitting a Bill to Parliament is better known as the introduction of a Bill in Parliament. Although any Bill may be introduced in the National Assembly, only certain Bills may be introduced in the National Council of Provinces. Only a Cabinet member (Minister), a Deputy Minister, a Committee or an individual Member of the National Assembly may introduce a Bill in the Assembly, and only a Committee or an individual Member of the NCOP may introduce a Bill in the Council.

At least 30 days before a Constitution Amendment Bill is introduced in Parliament, it must be published in the Gazette for public comment and submitted to the Provincial legislatures for their views. Furthermore, a Constitution Amendment Bill must also be submitted to the NCOP for a public debate if the Bill is not a Bill that is required to be passed by the NCOP. Comments from the public and the Provincial legislatures must be tabled together with the Bill. All other Bills may be introduced in Parliament only after prior notice of the introduction of the Bill has been given in the Gazette, which notice must be accompanied by an explanatory summary of the Bill. If the Bill itself (instead of an explanatory summary thereof) is published in the Gazette, the notice must contain an invitation to interested persons to submit written representations on the Bill to the Secretary of Parliament.

The first important step, after a Bill has been introduced, is for the relevant Bill to be referred to the Joint Tagging Mechanism for classification into one of the above categories. If a Bill does not clearly fit into one category, or if it fits into more than one category, it is usually redrafted or split into more than one Bill.

The next step in the Parliamentary process is for the Bill to be referred to the relevant Portfolio Committee for consideration. If there is great public interest in a Bill, the Portfolio Committee may organise public hearings to allow interested parties to submit written comments and sometimes make oral representations on the provisions of the Bill. The members of the relevant Portfolio Committee are then tasked with considering and debating the Bill in order to determine whether they are satisfied with the provisions of the Bill. If the Portfolio Committee is not satisfied with the provisions of the Bill, the Bill is amended to reflect the version which the Portfolio Committee prefers. At the conclusion of its work the Portfolio Committee submits the Bill, together with a report, to the National Assembly for debate (called the second reading debate) and a vote. If the National Assembly passes the Bill, it is referred to the NCOP for its consideration.

2. Existence and role of the Electoral Commission
The Electoral Commission (IEC) is a permanent body created by the Constitution of South Africa to manage free and fair elections at all levels of government. Although publicly funded and accountable to parliament, the IEC are independent of the government. 
In terms of Section 190 of the Constitution of the Republic of South Africa 1996 the IECis obliged to:

· manage elections of national, provincial and municipal legislative bodies;

· ensure that those elections are free and fair; and 

· declare the results of those elections

· compile and maintain a voters' roll.

Section 5 of the Electoral Commission Act, also specifies the following specific duties:

· compile and maintain a register of parties;

· undertake and promote research into electoral matters;

· develop and promote the development of electoral expertise and technology in all spheres of government;

· continuously review electoral laws and proposed electoral laws, and make recommendations;

· promote voter education;

· declare the results of elections for national, provincial and municipal legislative bodies within seven days; and

· appoint appropriate public administrations in any sphere of government to conduct elections when necessary.

3. General management of elections
Elections in South Africa are divided into National/Provincial and Local elections allowing the Electoral Commission around 2-3 years to plan for each election. The planning and budgeting for these elections thus happens in-line with the three year planning and budget cycle of government (Medium Term Expenditure Planning).
 As indicated before the management of the IEC is determined by legislation and related regulations which specify the details of this legislation. The IEC is comprised of five commissioners/members, one of whom must be a judge appointed by the President. No person shall be appointed as a member of the Commission unless they are is a South African citizen [...and] has been nominated by a committee of the National Assembly, proportionally composed of members of all parties represented in that Assembly, from a list of recommended candidates submitted to the committee by a panel. The panel shall submit a list of no fewer than eight recommended candidates to the committee of the National Assembly. The panel shall, consists of:

a. The President of the Constitutional Court, as chairperson.

b. A representative of the Human Rights Commission established by the Constitution.

c. A representative of the Commission on Gender Equality established the Constitution.

d. The Public Protector established by section 110 (1) of the said Constitution.

South Africa's national and provincial elections take place every five years starting in 1994. Voters vote for a political party, not individuals. The political party then gets a share of seats in Parliament in direct proportion to the number of votes it got in the election. Each party then decides on members to fill the seats it has won. This is called a proportional representation (PR) voting system. 
General Municipal By-Elections take place every five years. The first democratic municipal elections took place in 1995/6, and the first municipal elections run by the IEC took place in 2000. By-elections also take place within 90 days after a municipal ward council seat becomes vacant due to death, expulsion or resignation of a ward councillor.

A mixed or hybrid system, both the ward system and the proportional representation (PR) system, are used for the municipal elections.

4. The Relationship between Political Parties and the Electoral Commission
As required by the Electoral Legislation, the IEC have established party liaison committees at the national, provincial and municipal levels. These committees hold meetings to allow for consultation and co-operation between the IEC and the registered parties concerned on all electoral matters, aimed at the delivery of free and fair elections.

Each registered party represented in the National Assembly, provincial legislature or municipal council can appoint no more than two representatives to the relevant party liaison committee. The IEC appoints a person as a representative for every party liaison committee, and that person convenes and chairs meetings of the committee.

Party Liaison Committee (PLC) members can download party liaison committee documents (agendas, meeting minutes, etc.) from the IEC website.

5. The role of the Judiciary and civil society in the election process
The Electoral Commission consists of five members, one of whom must be a judge, appointed by the President in accordance with the provisions of the Electoral Act (No. 202 of 1993).

Section 2 (d) of the Electoral Commission Act, (no. 51 of 1996)  says that recommended candidates to be on the electoral commission must be submitted to a committee of Parliament by a panel consisting of-

(a) the President of the Constitutional Court, as chairperson;

(b) a representative of the Human Rights Commission established by section

(c) a representative of the Commission on Gender Equality established by section 119(1) of the Constitution; and

(d) the Public Protector established by section 110(1) of the Constitution.

Section 18 of Electoral Commission Act establishes an Electoral Court for the Republic, with the status of the Supreme Court. The Electoral Court consists of the following members appointed by the President upon the recommendation of the Judicial Service Commission:

(a) A chairperson, who is a judge of the Appellate Division of the Supreme Court, and two other judges of the Supreme Court; and

(b) two other members who are South African citizens.

The Electoral Court may review any decision of the Electoral Commission relating to an electoral matter. The Electoral Court may also hear and determine an appeal against any decision of the Commission relating to the interpretation of any law.
The Electoral Court make rules in terms of which electoral disputes and complaints about infringements of the Electoral Code of Conduct as defined in section 1 of the Electoral Act and appeals against decisions thereon may be brought before courts of law; and determine which courts of law shall have jurisdiction to hear particular disputes and complaints about infringements, and appeals against decisions arising from such hearings. The Electoral Court may also investigate any allegation of misconduct, incapacity or incompetence of a member of the Commission and make any recommendation to a committee of the National Assembly. The Director-General of Justice provides the necessary accommodation, administration and financial support for the Electoral Court.

6. Funding for lower government elections 

Funding for provincial and local government elections happens at a National Level. The Local Government: Municipal Electoral Act, (No. 27 of 2000) applies to all municipal elections held in terms of section 93(3) of the Municipal Structures Act (No. 117, 1998). The Municipal Electoral Act is administered by the Independent Electoral Commission and thus falls within its budget allocations. The IEC reports to and is budgeted for under the Department of Home Affairs budget.

7. Implementation of Recommendations by Election Observers 
The Electoral Institute of Southern Africa (EISA) has conducted electoral observer missions with multi-national delegates in South Africa since 1999. EISA is a non-partisan organisation which seeks to promote democratic principles, free and fair elections, a strong civil society and good governance at all levels of Southern African society. In the 2004 National and Provincial Elections, the following recommendations were made: 
• The positioning of ballot booths within polling stations 

The Mission noted some inconsistencies in the positioning of booths. In some polling stations the booths were positioned facing the election officials, potentially compromising the secrecy of the ballot. In other stations they faced the wall. The Mission recommends that the positioning of the booths be prescribed in order consistently to guarantee the secrecy of the poll. 
• Ballot papers

 The Mission felt that there were insufficient distinguishing features between the ballot papers for the national and those for the provincial elections. This seemed to lead to confusion during the voting process, with national ballots found in the provincial ballot box, and vice versa. The Mission recommends that the ballot papers be made more easily distinguishable from one another.
• Ballot boxes 

Some voting stations used one ballot box for both national and provincial ballot papers while others used separate ballot boxes. The Mission noted that in those polling stations where two ballot boxes were used counting was able to begin immediately after polling closed, while in the others counting had to be preceded by sorting the ballot papers, a lengthy process that contributed to further delays in the counting process. The Mission is of the view that the prescriptive use of separate ballot boxes would save time.

• Date of elections 

Some stakeholders raised concerns about the date of the elections, arguing that the coincidence with the Easter holiday season had affected voter participation. In the interest of enhanced participation the Mission recommends that the date be chosen in such a way that it does not coincide with holiday seasons that could jeopardise voter turnout. Ideally, the date of the elections should be provided for in the law.
• Domestic Monitors 

In many of the polling stations visited there were neither domestic international observers. While the absence of international observers can be interpreted as a positive sign that reflects the confidence of the international community in the administration of South Africa’s elections, civil society organisations should strive to enhance their capacity to observe the electoral processes in order to sustain their credibility. In this regard, the Mission called upon civil society organisations in South Africa to make an effort to step up their election monitoring role.
The Electoral Commission whether through interaction with EISA or not, implemented all of these recommendations in the following national elections in 2009.
 Other Observer missions have also attended and been invited to all of South Africa's elections post 1994.
8. Funding for the Parliamentary Commission of National Assembly of South Africa (if it exists) and the administration of the Legislature generally
No Parliamentary Commission of the National Assembly exists in South Africa.
 In terms of the Ugandan Administration of Parliament Act (Chap 257 of 1997) the functions of the commission include:
· to appoint, promote and exercise disciplinary control over persons holding public office in Parliament;

· to review the terms and conditions of service, standing orders, training and qualifications of persons holding office in Parliament;

· to provide security staff to maintain proper security for the

· members of Parliament and facilities within the precincts of Parliament;

· to provide a parliamentary reporting service;

· to provide such other staff and facilities as are required to ensure the efficient functioning of Parliament;

· to cause to be prepared in each financial year estimates of revenues and expenditure for Parliament for the next financial year;

· to make recommendations to Parliament on or, with the approval of Parliament, determine the allowances payable and privileges available to the Speaker, Deputy Speaker and members of Parliament;

The Commission is comprised of the Speaker, the leader of Government business, the Minister responsible for finance and three members of Parliament elected by Parliament none of whom shall be a Minister.

9. Facilitation of political parties, leader of the opposition, party whips and party caucuses in the Parliament of South Africa 
Parliament makes transfer payments to political parties in terms of section 57(2)(c) of the Constitution to allow them to carry out their legislative mandate. 

All members of Parliament belong to a specific political party. Party caucuses meet privately, usually weekly. Caucuses assist members of political parties to consolidate their views. The whip of the caucus is a member of a political party who is responsible for organising the party’s participation in Parliament.

The leader of the opposition is from the largest opposition party in Parliament which at present is the Democratic Alliance (DA).

10. Commission responsible for law reform and revision
The South African Law Reform Commission does research with reference to all branches of the law in order to make recommendations to Government for the development, improvement, modernisation or reform of the law. The objects of the Commission are set in the South African Law Reform Commission Act (no. 19 of 1973). The Commission investigates matters appearing on a programme approved by the Minister of Justice and Constitutional Development. Reports and other documents published by the Commission are made available on the Commission's website for general information.

11. Presidential term limits and their impact on the development of democracy.

The constitution of South Africa limits presidential terms to two 5 year terms. At its first sitting after its election, and whenever necessary to fill a vacancy, the National Assembly must elect from among its members to be the President. The Chief Justice must preside over the election of the President, or designate another judge to do so.

Term limits were introduced by more than half of Africa’s states between 1990-1994. They came as part of democratic governance that includes multi-party competitive elections, freedom of the press and constitutionalism. They were meant to end the practice of presidency for life, when dictators were ousted only by a coup d’etat or death, or both in many cases.
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