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1. Introduction 

19 years after the 1994 elections and 10 years since the publication of the BBBEE Act, 

transformation is not progressing at the pace expected by government and other key 

stakeholders as a result of, inter alia, regulatory challenges and non-compliance. Many 

stakeholders are perceived not to have embraced the need for BEE legislation proactively, and 

have assumed a “tick-the-box approach” to compliance requirements which has also led to the 

slow progress on transformation. 

In 2011, Rothschild conducted an independent review of the progress of transformation, which 

was shared with key role players, including Government, large corporates, BEE players and 

other opinion formers. This included the Presidency, the DTI and the BEE Advisory Council. 

Our analysis highlighted a number of observations which we believe highlight the main 

challenges and issues in the current BEE environment: 

 An over-emphasis on ownership; 

 Requirement for increased broad based participation; 

 Unsustainable funding structures; 

 Challenges in delivering real benefits to communities and employees; 

 The strong correlation between education, skills development and employment equity 

progress; 

 A compliance based mentality (“tick-the-box”) reflected in the behaviour of many corporates, 

undermines the spirit and objectives of BEE; 

 The complexities of assessing the progress made on transformation; and 

 Regulatory uncertainties and costs of implementation 

 

Irrespective of these challenges and issues, Rothschild is of the view that Government’s original 

BEE policy remains relevant today. However, renewed energy and focus should be injected into 

the discussion on BEE, charting a new trajectory that will enable material progress on the 

original objectives. Since December 2011, there have been major events in the BEE regulatory 

landscape: 

 In December 2011, the DTI released the Amendment Bill, aimed at amending the BEE Act; 

 The ICT Charter was released on 6 June 2012 and gazetted according to Section  9.1 of the 

BBBEE Act; and  

 The Revised DTI Codes were released on 5 October 2012 for public comment 

 In November 2012,  the FSC was gazetted in terms of S9 (1), despite the Revised DTI 

Codes having not been finalised 

The proposed Amendments to the Amendment Bill along with the Revised DTI Codes, 

represent the most fundamental changes to the BEE regulatory framework since its inception, 

with a widespread impact on business strategies. 

Rothschild welcomes the majority of the proposed amendments to the BBBEE Act and we 

believe that these amendments should support sustainable economic transformation. 

Our submission specifically focuses on potential implications and observations that we feel may 

require clarification in the BBBEE Act. 
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We believe that we are well placed to share our views given the active role we have and 

continue to play in the development of BEE. Rothschild has played both a direct role through the 

implementation and design of BBBEE transactions and initiatives on behalf of our clients and an 

indirect role through our on-going dialogue with Government, State Owned Enterprises, the 

private sector as well as various private industry bodies. 

Select BEE transactions that Rothschild team members have advised on include: 

 Palabora Mining Company on its broad based BEE transaction  

 Xstrata on its R2.6bn Employee Share Ownership Scheme 

 The Anglo American Group on a number of transactions including, the Kumba BEE 

transaction and formation of Exxaro, the Anglo Platinum BEE transactions and the Anglo 

Coal BEE transaction 

 African Rainbow Minerals on the R2.4bn acquisition of a 29% stake in Xstrata’s South 

African Coal operations 

 De Beers on the sale of a 26% equity interest in De Beers Consolidated Mines to Ponahalo 

Holdings for  R3.8bn 

 Lafarge on its R1bn BEE transaction 

 Old Mutual on its R7.2bn BEE transaction with respect to Mutual & Federal, Nedbank Group 

and  Old Mutual South Africa 

 Impala Platinum on its R4.1bn BEE transaction with Royal Bafokeng Resources 

 Life Healthcare on the acquisition of Afrox Healthcare by a BEE Consortium for R3.4bn 

 Ukhamba Trust on the acquisition of a 10.1% interest in Imperial Holdings for R1.3bn 

 KTI, MIT and WDBI on the acquisition of an interest in the FirstRand Group for R4.5bn 

 KTI on the acquisition of a 10% BEE stake in Metropolitan  

 Sanlam on its R2bn BEE transaction 

Members of the Rothschild team have also assisted in the design and establishment of 

transformation committees at a number of leading organisations including KTI, Xstrata, Anglo 

American and Impala Platinum. 

Members of the Rothschild team are also active in a number of other BEE fora including the 

BUSA Transformation Committee. 
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2. New definitions 

2.1 Broad Based Black Economic Empowerment 

The definition has been broadened to encompass the word “sustainable”. It is not clear what 

constitutes “sustainable” empowerment, for example in the case of evergreen schemes vs. 

once-off grants. A definition is required for the word “sustainable”. Alternatively, the reference to 

“sustainable” may be more appropriately replaced with the word “viable”. 

 

2.2 BBBEE transaction 

The definition has been broadened to encompass any “transaction, practice scheme or other 

initiative” that affects the BBBEE compliance of any person”. This definition implies that a 

BBBEE transaction is not limited to ownership transactions and could include, for instance, 

enterprise development initiatives. Clarification is required as to whether this indeed was the 

intention behind the definition. If so, the word “transaction” may be more appropriately replaced 

with the word “initiative”. 

2.3 Fronting BBBEE Practice 

Rothschild supports the introduction of a definition for fronting, the criminalisation thereof and 

the introduction of monitoring functions to be performed by the BBBEE Commission. While 

penalties in the case of contravention to the fronting provisions are stipulated, we believe that 

the enforcement of these proposed penalties will be difficult in many instances.  The major 

challenge, in this regard, will be the capacity (resources and personnel) to enforce the penalties 

upon companies found guilty of such practises. 

We believe that the inclusion of the words “arms’ length” in Section D (iii) may have the 

unintended consequence of impeding on legitimate BBBEE transactions, such as transactions 

between partners in the same holding company. The words “arm’s length” could be followed by 

the words “or a reasonable basis having regard to all relevant circumstances”. 

 

2.4 Local content 

Rothschild believes that the intention behind the introduction of local content provisions should 

contribute towards job creation and the development of the South African industrial and 

manufacturing sector (as well as the empowerment of these sectors) however the long term 

sustainability of localised manufacturing capability may have to be addressed as a real 

economic issue.  

Furthermore, the definition for local content may be open to interpretation and we believe that 

clarification is required with regards to the stipulated minimum threshold. This minimum 

threshold would also have to take into account sectors where South Africa does not have the 

available capacity (technical skills, intellectual property, etc) to ensure local content at 

economically sensible prices.  

In addition, clarity is required on whether local content includes a minimum threshold regarding 

BBBEE compliance. 
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3. Application and Interpretation of the Act 

3.1 Section 23 

 

The introduction of Section 23 positions the BBBEE Act as the superior Act with regards to all 

matters concerning BBBEE. It is clear that this will require all sectors to align their Charters and 

sector Codes towards the provisions of this Act and the Codes.  

Although we believe that this will provide certainty as to the compliance measurement 

requirements, we note that this may have major ramifications for companies in industries, such 

as mining, who have travelled a long way towards complying with the requirements of their 

sector specific Charter. Clarity will need to be provided as to whether these companies will be 

provided with dispensation or whether they would have to re-work those BBBEE requirements 

that are predefined e.g. ownership transactions. If the latter approach is taken, then the Act 

would need to provide for a transition period to allow for gazetted sector Codes to align to the 

Codes. In addition, companies would need to be provided with a time frame within which they 

would need to comply with the aligned gazetted sector Codes or Codes.  

We suggest that Section 23 and the powers and/or duties of the BBBEE Commission do not 

apply retrospectively to those companies who have completed transactions and have complied 

with legislation that have been approved by the relevant authorities. 

 

3.2 Section 12A 

 

This amendment states that “the Minister may permit organs of state or public entities to 

determine their own transformation policies”. Section 12A (3) further states that in “the event of 

any conflict between a Code issued in terms of section 9 and a transformation policy made in 

terms of this section, the transformation policy prevails”.  

According to the provisions in the Amendment Bill, it is clear that the transformation policy will 

take precedence over the Codes and our understanding is that the intention of this amendment 

is to provide BBBEE regulations for organs of state and public enterprises in the same respect 

as gazetted sector Codes for different industries. In our view, this is likely to add significant 

complexity for suppliers dealing with organs of state or public enterprises given the likely 

multiplicity of requirements. 
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4. BBBEE Monitoring and Reporting 

4.1 BBBEE Commission 

 

The establishment of the BBBEE Commission for the oversight and supervision of BBBEE is a 

welcome development. The BBBEE Commission will greatly assist with the progression of 

BBBEE and promote compliance to BBBEE policies. However, the Amendment Bill is silent on 

specific guidelines with respect to how the Commission will be constituted and the associated 

governance structures. 

We believe that it is imperative that the BBBEE Commission is fully operational as soon as the 

Amendment Bill is passed into law. Given the complex and extensive nature of its mandate, and 

unless the work has already been initiated, it remains to be seen whether this can be achieved 

in a relatively short period of time. 

 

4.1.1 Section 17: Functions 

 

Rothschild agrees with the list of functions in the Amendment Bill but believes that the BBBEE 

Commission should be involved in the design and formulation of sector Codes as provided in 

Section 9. This will ensure alignment and co-ordination of all BBBEE legislation, regulations 

measurement criteria and reduce the occurrence of conflicts. 

We would also suggest that the BBBEE Commission reports / findings should be made 

available to the public. 

In addition, the BBBE Commission should take responsibility for facilitating the dialogue 

between Government and the private sector work to ensure the following: 

 Corporate Social Investment spend/preferential procurement 

– Stronger alignment between BEE initiatives and sectoral/national needs 

 Skills development  

– Increased Government and private sector co-operation in the implementation of effective 

learnership programmes 

 Enterprise development  

– Support co-operation between corporates and DFIs to ensure that expenditure is directed 

to the most deserving beneficiaries 

 

4.1.2 Section 20: Offences and Penalties 

 

Although the Amendment Bill provides for fronting, it does not include a catch all provision for 

overall non-compliance with BBBEE Act and the sanctioning thereof. We believe that the 

interpretation of “fronting” may mean that “misrepresentation” is a more appropriate word. 

We understand the difficulty that Government faces with regards to the sanctioning of non-

compliance to BBBEE regulations by companies in unregulated sectors who do not interact with 
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the public sector as a Regulator or a customer. However, we do believe that mechanisms could 

be introduced that would incentivise all companies to comply with BBBEE regulation. These 

mechanisms could be in the form of easily quantifiable and enforceable penalties for companies 

that do not comply with the legislation or in the form of incentives (tax or other benefits) for the 

companies that do.  

A further comment is that Regulators need to demonstrate their commitment to using their 

powers to sanction companies (eg. suspend or revoke licenses, etc). Remedial steps within 

predetermined timeframes could be an intermediate step. 

We also believe that a fine of 10% of an enterprise’s annual turnover may be considered to be 

unduly harsh and does not take into consideration that enterprise’s specific financial status. It 

may be helpful for the BBBEE Commission to rather have the discretion of instituting a fine of 

“up to 10% of an enterprise’s annual turnover” with specific consideration to be given to the 

severity of the offence. 

 

4.1.3 Monitoring, Evaluation and Reporting  

 

Rothschild supports the requirement for certain entities to report their compliance with the 

BBBEE legislation and regulations. Our thoughts on this matter are as follows: 

 The requirement to provide a report on BBBEE compliance to the BBBEE Commission has 

been limited to public entities, organs of state and JSE listed companies. We believe that this 

requirement should be extended to all Public Interest Companies (as defined in the 

Companies Act) with a predetermined minimum score 

 Clarity is required with regards to the type of information that will be required by the BBBEE 

Commission, the conduct of the investigations, timelines and costs thereof 

 Further clarity is required on when, “acting on its own initiative”, transactions will be reviewed 

by the BBBEE Commission 

– For new transactions, we would suggest that transaction documentation is reviewed 

before implementation. Investigations should only be re-opened if documentation is 

subsequently considered incomplete or false. This would need to take account of other 

regulatory approval processes and requirements (e.g mining right approval) 

– Clarity is also required as to how the BBBEE Commission will decide when to act on 

complaints received and from which parties 
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5. Regulation of verification agencies 

Section 22 states that BBBEE verification professionals will be regulated by the Independent 

Regulatory Body of Auditors (“IRBA”). However, it is not clear how such regulation shall take 

place and whether the regulations will be put in place in terms of the Audit Professions Act. An 

objective approach to regulation and qualification criteria of verification professionals will need 

to be adopted. 
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6. Additional considerations 

Corporates have tended to focus effort and financial commitment on pillars that are more easily 

complied with. The DTI could consider instituting minimum compliance scores for all pillars with 

mandatory broad based participation under the ownership pillar. 

 

 


