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The Fertilizer Society of South Africa (FSSA),  as the representative of the fertilizer industry of Southern Africa, welcomes the opportunity given to comment on the FERTILIZERS AND FEEDS BILL (B 41—2012), as follows:
1 INTRODUCTION

The Department of Agriculture, Forestry and Fisheries tabled the Fertilizers and Feeds Bill on 28 November 2012 in parliament.  Comments were solicited from all members of the FSSA and comments were received from various members.  These comments are consolidated in this report which forms the combined view of the fertilizer industry in South Africa.
2 THE FSSA’S STANCE ON THE FERTILIZER AND FEEDS BILL

2.1 The FSSA acknowledges the need for regulation of the fertilizer industry as far as product quality is concerned and states in our Code of Conduct that we “support and promote manufacturing, production and application practices with due concern for human health and the environment”.

2.2 We acknowledge the need for protection of consumers and users of fertilizer. 

2.3 We acknowledge the important role that fertilizer plays in food production, both in terms of quality and quantity of food.

2.4 We acknowledges the need to replace Act 36 of 1947 and its various amendments with a new act that is taking into account changes in technology, markets and the business environment in general.
2.5 This Bill combines FERTILIZERS and ANIMAL FEEDS.  As these two types of products have nothing to do with each other (except for a few products which are used for both fertilizer and animal feed) and regulation and control of the two types differ drastically, it is suggested that this Bill is split into two bills:  one for Fertilizers and one for Animal feeds.
2.6 The FSSA rejects the Bill in its current format and as it is currently presented.
3 OBJECTS OF THE BILL
The Bill seeks to align the regulation of fertilizers and animal feeds with the food safety objectives and introduce strict product liability which is aligned to the Consumer Protection Act, No. 68 of 2008 (“The Consumer Protection Act”), by regulating all aspects of the fertilizers and animal feeds supply chain.
4 THE BILL PROVIDES FOR:

4.1 A proper definition of “fertilizers” that removes ambiguity regarding the classification of plant growth regulators under fertilizers whilst they should be classified under pesticides;

4.2 The broadening of the definition of “animals” to include the phylum mollusca and phylum crustacean as some of the animal protein products derived from these phyla are consumed by human beings as food;

4.3 An introduction of strict product liability in order to assign liability to the relevant person within the supply chain and support the objects of the Consumer Protection Act;

4.4 The regulation of the evaluation, authorization, labeling, sale and use of fertilizers and feeds across the entire supply chain;

4.5 The establishment of a national database for all registered and licensed fertilizers and feeds producers, including rendering plants;

The recognition of recent scientific and technological advancements in the area of animal feedIn die praktyd ervaar ek die afgelope paar jaar dat wanneer gronde, veral jou sand gronde se kalsiums te hoog gelig word.(Bo 70) daar n afname in produksie is. In veral Mielies, gars en koring het ek dit gesien. Interesant genoeg was die pH vlakke in die ontledings ook hoog 7,3 KCl. Wat vir my se dat daar defnitief veral fosfaat vaslegging is as gevolg van die pH en dat te veel kalsium die pH lig is tog n feit. Die Albrect metode kon nog nooit in die praktyd bewys dat dit die korrekte norm is nie. Ek voel persoonlik dit moet glad nie eens gepubliseer word nie.

Groete

Johan Schalkwyk 

4.6 s and animal by-products handling by permitting the use of raw pet foods and chemical-rendering methodologies for animal pro-products;

4.7 The amendment of the Act, in so far as it relates to fertilizers, farm feeds and sterilizing plants.
5 OBJECTIONS AND REASONS FOR REJECTION
5.1 Preamble of the Bill
5.1.1 The preamble states: “the need to ensure safe fertilizer and feed production for food”. It is not clear if the “production of fertilizer” must be safe or if the “fertilizer must be safe” and the Bill does not give a clear plan and deliverables on how either of these will be achieved. Especially it is not stated in the Bill what is expected from the fertilizer industry to deliver safe fertilizer as it is not defined by the Bill.

5.1.2 The Bill does not address matters of food safety and/or it does not draw a distinct relationship between food safety and fertilizer. Therefore it would be difficult to ensure compliance with matters that relate to animal, human and environmental health 

5.1.3 The preamble recognizes the critical role of fertilizers and feeds in food safety and food security, and aims “to improve food security through the availability of safe and efficacious fertilizers and feeds”, but the Bill does not address issues of food security any further as there is no reference to any National Government and/or Department of Agriculture plan to manage the country’s food security. It is also not clear from the Bill how food security will be achieved through the Bill. Hence all organisations impacted by the Bill will not be in a position to know what the expectations and deliverables are in matters related to food security in the context of the current Bill.

5.2 CHAPTER 1: DEFINITIONS

5.2.1 Advertisements:  based on this definition even scientific articles are considered to be advertising; the current regulation (Regulation 12) requires approval of advertisements by the Registrar.  

FSSA requests that this definition excludes “scientific publications” but to define these as articles which are supported using “published scientific dissertations” to justify statements.

5.2.2 With respect to the implementation of the regulations and in order to reduce the approval burden on the Registrar, we propose that advertisement of standard, registered NPK products, agricultural lime products and micro-nutrient fertilizers be excluded and the regulation only applied to “slanggif” type stuff.  Alternatively, the Registrar should only be informed / provided with a copy of the advertisement thereby allowing the Registrar to monitor advertising activities and reserve the right to demand of suppliers to withdraw or revise advertisements.

5.3 CHAPTER 2: TECHNICAL STANDARDS ADVISORY COUNCIL

5.3.1 Functions of Council

5.3.1.1 The powers of the Council are not mentioned in the Bill and should be detailed to avoid abuse of power in future.

5.3.1.2 The industry stakeholders or representative body must be part of the consultative process at all times – it has to be peremptory that industry be consulted.  It is further proposed that the FSSA must be represented on the Council and that the FSSA is consulted in the appointment of technical advisors.
5.3.1.3 What is meant by “solicit information”?  What type of information will be required?

5.3.1.4 What benefit will be derived from soliciting information from the commercial industry as a whole? Only interested and affected parties in applicable industries and commercial undertakings need to be consulted. 

5.3.1.5 One of the functions of the Council is to “Establish specialist consultative committees to provide input into the process to interpret and implement compulsory regulatory specifications and guidelines”. Why can the committees not be appointed by the Registrar without having a Council, because most of the work will be done by the committees?
5.3.2 Appointment and composition of Council
The industry stakeholders or representative bodies must have representation on the Council and on the committees or at a minimum be able to contribute to discussions to ensure that interest of the industry is always considered and not adversely affected or that issues raised receive the appropriate attention and that recommendations, interest, views and concerns are considered.  

5.3.3 Disqualification and dissolution

5.3.3.1 The section refers to a hearing, however, there is no hearing process and procedure is not specified and lacks detail. The process and procedure is at the discretion of the registrar disempowering the industry. There bill does not even require the registrar and/or the council to consult the interested and affected parties on the process and procedure. The presence of the council members does not negate the need for standardised processes and procedure for the hearing.  

5.3.3.2 The Bill does not specify what action will necessitate the calling of a hearing. The Bill is silent on the nature of actions hence leaving such to the discretion of the registrar disempowering the industry.  

5.3.3.3 What if the Registrar is accused of action that requires a determination to be made? The Bill does not address remedial actions that might arise against the registrar.

5.4 CHAPTER 3: REGISTRATION AND LICENSING PROCEDURE

5.4.1 The proposal to register production facilities instead of product may have originated from the fertilizer industry. The main reason for this is the long product registration turnaround time and the administrative burden placed on the applicant. The registration of product should be streamlined instead of creating a new requirement.
The Bill has to make provision for specific time frames for the processing of registration and licencing applications. The lack of specific time frames for the processing of applications and renewals put the industry at risk to either not delivering on time or missing planting seasons in their various markets.

5.4.2 This drastic shift will have the implication that the Registrar and therefore the Department of Agriculture will move onto the terrain of the commercial and manufacturing sectors, namely the regulation of factories, which is not within the mandate of the Department of Agriculture. The Department doesn’t have the knowledge and infra-structure to fulfil this function. The manufacturing sector is already governed by various acts which are under the control of other government departments.  Duplication must be avoided.

5.4.3 The Bill does not provide clear guidelines at what must organisations apply for; is it only registration for raw material or only for licensing or both? It is not clear with the use of or which is a particle that marks an alternative if registration of the product obviates the need to license a facility. Clarity has to be made whether production facilities requires to register for both facility and raw material or just facility. The Bill does not have provisions for transition from the current form of registration and when one looks at the penalties from day one of the Bill being passed an organisation will be in contravention of the Act if not complying with the provisions of the act. 

5.4.4 This bill makes provision for registration of raw materials and imported fertilizer, but makes no mention of registration of locally produced / mixed fertilizer.  What about registration of the end product?  
5.4.5 What does the registration process entail?  Every product in the market (whether raw- or produced), should be registered.  There should be more control and consistency of control to quality in the:-
· Registration process;

· Analyses of samples;

· Quality of products;

· Monitoring.

5.4.6 The bill mentions “imported raw material”, but is silent on locally produced raw materials. Are only imported products to be registered, and not locally produced ones?  As an example, locally produced products (raw materials and final products) include:-

· LAN (Limestone Ammonium Nitrate);

· NPK grades

· MAP

· Supers

· Range of liquid fertilizer

· And many more

5.4.7 All fertilizer products should be registered as in the past.  It will not be possible to control any unregistered products.  Although the Memorandum on the Objects of Fertilizers and Feeds Bill, 2012, explains the need to move away from ex post facto control, thus registering only raw materials, it opens the door for uncontrolled products and subsequent potential loss by farmers.

5.4.8 This proposal not to register final products should be tested against the Consumer Protection Act.

5.4.9 The requirements contained in section 12(2) is not clear as it does not specify exactly what additional requirements a fertilizer company will have to comply with. Are we talking end product or the entire manufacturing process which may not necessarily involve manufacturing of Fertilisers as other products are manufactured? The Bill gives the registrar power to any other additional particular that the registrar may require. It would be relevant for the Bill to say that the registrar may require additional particulars relevant to the registration process and define the relevant particulars.
5.4.10 Section 12.(3):  In order for the registration of a plant to be registered it has to be inspected before the process may proceed, this is fine but the question is: What about existing production facilities? FSSA proposes that existing facilities can continue to operate while registration is pending. That way it will not be a problem if the registrar takes a long time. 

5.4.11 Section 20: The industry will have to pay tonnage fees on product sold and audit fees; there could be massive financial implications for the industry. The industry needs to know what the proposed fees are and an opportunity to respond further. A further concern with this approach is that companies that produce large volumes of a relatively small range of products will pay fees which does not relate to actual costs incurred by the Registrar. Fees should be based on actual costs incurred by the Registrar in auditing plants and / or verifying requests for product registrations.

5.4.12 The Bill has to make provision for inspectors to comply with site specific safety procedures such as doing induction, wearing the appropriate PPE etc. The Bill has to make provision to allow industry the right to refuse entry if the inspector does not comply with health, safety and environment procedures of the organisation to be inspected.  

5.4.13 The need for scientific trials on well-established organic fertilizers must be supported by a scientific basis as this has the potential to make fertilizer development expensive, delay product delivery to farmers and push the cost of production up impact on the price of fertilizer hence the price of food will be affected.
5.4.14 Registration of feed additives, raw materials or animal by-products

5.4.14.1 What requirements may be prescribed by the Registrar in terms section 13(1)(a)(iii)?

Again the bill needs to be specific on requirements, otherwise at any point organisations are left at the mercy of the registrar as one may think they have supplied everything required and yet the registrar at his discretion wants more.

5.4.14.2 How will it be determined that it is not contrary to the public interest that the feed additive, raw material or animal by-product be registered as prescribed in clause 13(1)(b).

5.4.14.3 What public interest must be defined in the context of Fertilizer and Feeds?

5.4.14.4 The Bill is not clear as to what it refers to by “Raw Material” especially when it comes to Fertilizer production.
5.4.15 Licensing of facilities

5.4.15.1 FSSA objects to the tonnage based licensing of premises. Fertilizer manufacturers already pay numerous taxes as required by Government.  This is just an additional form of taxation and will result in double taxation.  Control over declared tonnage will be very difficult to enforce and control.

List of Taxes currently payable:-

· Income Tax 

· VAT

· Customs VAT

· Property rates and taxes

· Registration fee paid to the Department of Agriculture for the registration of Fertilizer products sold by each fertilizer manufacturer or seller.
5.4.15.2 FSSA wishes to note an objection to the licensing of premises in principle. Fertilizer Manufacturers will need to license their premises and the license fee is determined on tons produced.  This clearly discriminates against the higher volume producer.
5.4.15.3 With the disclosure of volumes (confidential information) to the Registrar, there is also a very real risk of such information leaking (even though the Act requires the Registrar to keep such information confidential)
5.4.15.4 The registration of fertilizers requires the declaration of relevant addresses and the system allows for the control by Government in terms of the existing act. There is thus no need for additional licensing.

5.4.15.5 The Bill states that the registration certificate or license lapses if the license holder uses personnel not registered as a Natural Scientists, to formulate compounds. This is unpractical. The proposal is that the bill requires formulation of compounds to be done by personnel with direct access to an internal Natural Scientist.

5.4.15.6 Will the Registrar under this Bill fulfil and take over the functions to ensure compliance as prescribed under the National Environmental Management: Waste Act and the Occupational Health and Safety Act? The Bill seeks to compliment the mentioned acts however it is not clear what role will the registrar play and how will he monitor the alignment and compliance to the mentioned acts.

5.4.15.7 “Public interest” must be defined in the context of the Fertilizer and Feeds.

5.4.16 Registration or licensing period

5.4.16.1 Can the industry request that validity periods be determined upfront and be fixed for a set period of no shorter than 4 to 5 years? It would standardise the validity period if the Bill would specify the period. 

5.4.16.2 Secondly what would be the criteria/basis to grant one a validity period longer than the other and vice versa; criteria for the validity period has to be legislated to eliminate confusion?

5.4.16.3 Can a person (one legal entity but more than one facility at different locations) who has one facility apply for one licence for its facilities or must a license be obtain for each facility? Applying for each facility would increase the cost of doing business and make administration of compliance to the act a night mare for industry. 

5.4.17 Renewal of registration or licensing period

5.4.17.1 How will the renewal fees, tonnage fee and audit fee be determined? This is a huge concern for as it may mean that this may be calculated into rand per ton costs. The tonnage fee will benefit the Department of Agriculture whilst it would increase the cost of production.

5.4.17.2 Secondly such a cost cannot be budgeted for as sales cannot be predetermined. The tonnage fee cannot be supported by industry as it impacts on profitability of organisations because product prices are market driven. Additional cost cannot be passed on to the consumer under such market conditions. If the tonnage fee is essential then the formulae must be agreed upon and such a fee will eventually filter into food prices challenging the efforts to ensure food security for the country.

5.4.18 Lapse of registration certificate or licence

A time period must elapse before the registration certificate or license lapse or the holder must notify the Registrar that it is no longer conducting the activities for which the license or registration was granted.

5.4.19 Furnishing of reasons for refusal, determination or cancellation

The Bill has made provisions for any registration or licensing to be cancelled in terms of section 30, and provides the Registrar provisions to furnish reasons, in writing, within 90 days, however the aggrieved is only provided a  month to lodge an appeal. The Bill discriminates against the aggrieved organisations by providing the Registrar with more time to administratively deal with matters and not afford the aggrieved equal opportunity to lodge an appeal.   

5.5 CHAPTER 4: RULES OF COMMERCE

5.5.1 Trading conditions

Section 2 of the trading conditions in this Bill will limit the operating hours in which business to business product deliveries can be made or it will increase the cost of product administration for delivery and receipt purposes. For instance; if a customer has ordered 150 tons of product which will equate to about 10 loads which may or may not be dispatched on the same day. The bill requires that 10 invoices be issued for the order of 150 tons. This will be administratively expensive to implement and some businesses may not be able to carry the cost especially if they are unable to recover the cost from the market.
5.5.2 Sections 25.(1)(e) and 25.(2): This is not a standard practice at the moment, and is not practical as facilities load / deliver product 24/7. in order to ensure segregation of duties and prevent the potential for fraud invoices cannot be processed by the dispatch department.  In the case of bulk products invoices cannot be generated in advance as they can only be generated after the truck has passed over the mass bridge facility. In most cases the transport is carried out by an independent contractor so the invoice is not given directly to the purchaser. We propose that a delivery note with the mass bridge certificate be accepted and that all invoices be sent out in the normal method once the delivery note is processed.

5.5.3 Section 28 requires that any person making recommendations to a farmer must be registered under the Natural Scientific Professions Act.  This implies that all agronomists must be registered.  This is totally impractical.  FSSA proposes that the bill is amended to allow for unregistered personnel to make recommendations, provided that the process is overseen by internal natural scientists.  
The Natural Scientific Professions Act, 2003 (Act No. 27 of 2003, stipulates as follows :- 
“The purpose of the Act is… to provide for the establishment of the South African Council for Natural Scientific Profession; and for the registration of professional, candidate and certificated natural scientists; and to provide for matters connected therewith;

Section 18 – Categories of registration

(1) The registration for registered persons in the natural scientific professions are-

(a) Professional natural scientist;

(b) Candidate natural scientist; and

(c) Certificated natural scientist.

(2) A person may not practice in any of the fields of practice listed in Schedule I unless he or she is registered in an category mentioned in subsection (1);”

5.5.4 Section 34(5)(e) refers to an accredited laboratory.  A laboratory cannot be accredited.  It should read: “in the case of an analyst, the laboratory where the analyses are performed is ISO/IEC17025 accredited for the analyses required by the Registrar, by a body that is recognized under the South African National Accreditation System, to perform such analyses”.  This will prevent laboratories reporting results for methods that are not accredited.   A method can be accredited, not a laboratory.  
5.6 CHAPTER 5: CANCELLATIONS, EXCLUSIONS AND APPEALS PROCEDURE

5.6.1 The power of the Registrar to suspend registration of a product or plant (section 30) 

This may turn out to be implemented in the same way that inspectors are able to suspend mining activities because of violations of health and safety laws (which has had a significant financial impact on mining companies). 

FSSA propose that no suspension be allowed to take place without a warning and opportunity (time limit 90 – 180 days) for the company to carry out corrective action or justify its actions / position to the Registrar.
5.7 GENERAL PROVISIONS AND OBJECTIONS
5.7.1 Certification of products for export should NOT be a requirement.  Specifications for products for export are agreed upon between the buyer and supplier of the product and should comply with the Act of the country exported to and have nothing to do with RSA Acts and regulations.

There are also additional tax implications - Already paying Import- and Export Taxes on produce.

5.7.2 Generally, there is increased liability for the producer where they can be fined either 5% or 10% of turnover, depending on the offence, with a possible 5 years in prison. 

5.7.3 The Bill fails to provide a link to the various acts that is sought to complement. 

5.7.4 The Bill presented is more an administrative exercise that impacts on cost of doing business without adding tangible value to the fertilizer industry.

5.7.5 FSSA objects to the payment of audit fees.  It is the government’s prerogative to do audits or not.  It is unfair to expect of fertilizer producers / traders to pay for government audits.  There are no limitations on the quantity of audits, can be outsourced to weekly audits and thus increase costs exponentially. 

5.7.6 FSSA objects to the payment of administrative fees as outlined in the Bill.  Government officials and other expenses are paid from the normal income taxes and payment of administrative fees is simply another form of taxation.

5.7.7 FSSA objects to the fact that the Registrar must approve all advertisements.  This is just unpractical in the competitive environment we live in. Our experience is that no one currently asks for it and the office of the Registrar is either not equipped to deal with it, or simply doesn’t do so timely or at all.  Also, the specific legislation dealing and regulating advertising, also covers fertilizer advertisements – it is thus totally unnecessary to attempt to control fertilizer advertisements as well. It is already regulated by ASA. 

5.7.8 Fines and penalties should not be linked to turnover, as this discriminates against the higher volume seller.
5.8 Financial Implications

5.8.1 The implementation of the new Act will have financial implications for the Department of Agriculture, Forestry and Fisheries, in that it will be responsible for the establishment of the Council, appointment of additional registration administration officers, technical advisers, auditors, inspectors, analysts and the registrar to administer the act.

5.8.2 An annual budget of R2.5 million will have to be made available for the appointment of the registrar, three additional technical advisers and four additional registration administration officers.

5.8.3 This money will be recouped from the services rendered to the industry.

5.8.4 Currently, the department recoups approximately R4 million per annum from the fertilizers, animal feeds and rendering industry on services rendered.

5.8.5 The new fees for registering home mixers have been estimated at R100 per home mixer for the financial year 2014/15.
6 CONCLUSION

On the basis of the aforementioned submissions, the FSSA firmly reiterates our stance that we reject the Fertilizer and Feeds Bill (B 41—2012) as presented. As such, it is our submission that the Bill be withdrawn. An in-depth process of consultation and workshops must be undertaken in which industry and other stakeholders may participate in drafting a Bill to meet the needs of our economy whilst making running a fertilizer business affordable.
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