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18 February 2013
The Honourable Mr L T Landers, MP
Chairperson: Portfolio Committee on Justice and Constitutional Development

Parliament of the Republic of South Africa
Dear Mr Landers

DRAFT NOTICE REGARDING THE DETERMINATION OF REMUNERATION IN RESPECT OF MAGISTRATES FOR 2012 

We refer to the meeting of the Justice and Constitutional Development Portfolio Committee (“the Committee”) held on Friday 15 February 2013 at which Mr Djaje, Chairperson of the Lower Courts Remuneration Committee (“the LCRC”) addressed your Committee on the Draft Notice for the remuneration of magistrates for 2012 (“the Draft Notice”) that is currently before your Committee for approval or disapproval.

Responding to a question during the meeting Mr Djaje suggested that your Committee and Parliament should approve the Draft Notice for 2012.

The purpose of this letter is at least twofold.  Firstly the Association of Regional Magistrates of Southern African (“ARMSA”) seeks to correct some factual inaccuracies in Mr Djaje’s address; secondly ARMSA wishes to draw the attention of your Committee to some other major areas of concern to magistrates regarding their remuneration.

This letter sets out the views of ARMSA.  In terms of the constitution of ARMSA only permanently appointed regional magistrates may become members of ARMSA.  We do not purport to speak on behalf of the Judicial Officers Association of South Africa (“JOASA”) or any other rank of magistrate as we have no mandate to do so.

ARMSA’s Credentials to Represent the Interests of Regional Magistrates

ARMSA is a voluntary association of permanently appointed regional magistrates in South Africa.  We use the term ‘regional magistrates’ to include those regional court presidents who may also be members of ARMSA.

At present ARMSA has about 270 paid up members out of the approximately 310 permanently appointed regional magistrates in South Africa.  As such it represents a clear majority of sitting regional magistrates in South Africa.

In terms of the regulation 41 of the Regulations for Judicial Officers in the Lower Courts, 1994 (as amended) (“the Regulations”) any professional association (or society) representing a majority of magistrates or of a class (rank) of magistrates “shall be recognised”.  

ARMSA is one of the two professional associations recognised under these Regulations, the other being JOASA.  Therefore in respect of matters involving the remuneration of regional magistrates ARMSA is an interested party with a right to make the views of its members known.

The Role of the ICRPOB with regard to the Remuneration of Magistrates

Since 2004 the Independent Commission for the Remuneration of Public Office Bearers (“the ICRPOB”) is required annually to make recommendations regarding the remuneration of magistrates.  

In doing so the ICRPOB must take certain factors into account that are set out in section 8(6) (“the prescribed factors”) of the Independent Commission for the Remuneration of Public Office Bearers Act, 1997 (“the Commission Act”) every time it makes recommendations to the President. 

The President determines annually the remuneration of magistrates (together with most other public office bearers) after taking into account these recommendations.  In the case of judges and magistrates Parliament is then required, to approve, in whole or in part, or disapprove of such a determination before it becomes law.

In 2005 and 2006 the ICRPOB conducted a major review of the remuneration of all public office bearers, including magistrates. During its investigations ARMSA and JOASA made submissions to the ICRPOB.  The ICRPOB published its report on the review on 31 March 2007.  The recommendations were however only implemented in late 2008.

Each year from 2007 to 2010 ARMSA and JOASA made submissions to the ICRPOB regarding the recommendations that the ICRPOB is required to make.  This policy changed in 2011 from which time the ICRPOB has refused to receive any direct submissions from either ARMSA or JOASA. 

The Establishment of the Lower Courts Remuneration Committee

In 2011 as a result of the requirement of the ICRPOB to receive only one set of submissions in respect of the remuneration of magistrates as well as to provide information to the Chief Justice for the purposes of his required consultation with the ICRPOB, the Chairperson of the Magistrates Commission (“the Commission”), Judge Legodi, established the LCRC, at the request of then Chief Justice Ngcobo.

The LCRC is composed of nominees of the Regional Courts Presidents’ Forum (“the RCPF”) and the Chief Magistrates’ Forum (“the CMF”).  Currently neither ARMSA (nor JOASA) have any direct representation on the LCRC but two members of ARMSA, nominated by the RCPF sit on the LCRC in that capacity.  Judge Legodi designated Mr Djaje, a regional court president as chairperson of the LCRC.  

Out of respect for the Chief Justice, Judge Legodi and because there seemed no other way (at the time) to make the views of our members known to the ICRPOB, ARMSA cooperated with the LCRC but in doing so did not waive any right to make direct submissions to the ICRPOB.

Since 2011 the LCRC has made annual submissions concerning the remuneration of magistrates directed to the ICRPOB. 
The Status and Functioning of the LCRC

During his address to your Committee Mr Djaje referred to the LCRC as a “sub-committee of the Commission.  

The composition, objects. powers and functions of the Commission are governed by the Magistrates Act, 1993 (Act 90 of 1993) (“the Act”).  Section 6(1)(b) of the Act deals with committees of the Commission and provides only for the establishment of committees (not sub-committees) of the Commission.

Furthermore section 6(1)(b) of the Act requires firstly that one or more members of the Commission must be designated by the Commission to sit on such a committee (one of whom the Commission must designate as chairperson) and secondly that the Commission may designate one or more other persons to sit on such a committee (co-opted members).

None of the members of the LCRC are either members of the Commission or were designated (co-opted) by the Commission to sit on the LCRC.  Mr Djaje is also not a member of the Commission but was designated as chairperson of the LCRC by Judge Legodi.

Furthermore, shortly after magistrates were brought within the ambit of the ICRPOB by Act 28 of 2003 the Commission resolved that it would henceforth not be involved in the determination of the remuneration of magistrates.  To our knowledge this resolution has never been rescinded.

ARMSA respectfully submits that the LCRC is not legally a committee (even less a sub-committee) of the Commission as conveyed by Mr Djaje to your Committee, because the requirements in section 6(1)(b) of the Act have not been complied with.

The LCRC was not established in terms of any statute; it is an informal structure established at the request of the then Chief Justice.  The fact that the LCRC is not legally a committee of the Commission does not detract from the good work that it has done and its many achievements.

ARMSA’s Letter to the ICRPOB concerning Submissions to the ICRPOB and the LCRC

ARMSA wrote to the ICRPOB in February 2012 conveying its concerns about the refusal to receive submissions from ARMSA and about the status of the LCRC.  This letter is attached for ease of reference. 

In 13 December 2012 ICRPOB informed the LCRC that it had changed its policy and was now willing to receive submissions from ARMSA and JOASA but preferably under the auspices of the LCRC.  For this purpose it proposed that the LCRC be enlarged to include direct representatives of ARMSA and JOASA.  This proposal has yet to be finalised.

The Invitation to ARMSA and JOASA to address the Select Committee of the NCOP

In September 2012 both ARMSA and JOASA were invited by the Chairperson of the Select Committee on Security and Constitutional Affairs (“the Select Committee”) of the National Council of Provinces (the NCOP”) to address the Select Committee about their concerns regarding their remuneration.  

Both ARMSA and JOASA were mandated by their members to address the Select Committee.  As both ARMSA and JOASA are “recognised” professional associations under the Regulations we respectfully submit that these associations were fully entitled to do so.

On 13 September 2012 when both ARMSA and JOASA addressed the Select Committee they drew attention of the Select Committee to several areas of concern to magistrates regarding their remuneration, including the refusal of the ICRPOB to annually take into account – at least in regard to magistrates – the factors listed in terms of section 8(6) of the Commission Act and in particular the “role, status, duties, functions and responsibilities” of magistrates (section 8(6)(i) of the Commission Act).
Both ARMSA and JOASA asked the Select Committee to disapprove of the Draft Notice for 2012.  Subsequently the Select Committee adopted a report disapproving the Draft Notice for 2012.

The Select Committee then reported to the NCOP that the Draft Notice should be disapproved of and the matter referred back to the ICRPOB so that, inter alia, the ICRPOB could properly comply with the legislative framework governing its work. 

Subsequently the full house of the NCOP unanimously adopted the report of the Select Committee and disapproved of the Draft Notice for 2012.

Subsequently the ICRPOB resolved that it would not reconsider its recommendations to the President in respect of the remuneration of magistrates for 2012.
The LCRC’s own Response to the Draft Notice

About a week after ARMSA and JOASA addressed the Select Committee in September 2012, the members of the LCRC met and reported that they had addressed the Select Committee.  The LCRC was comfortable with the fact that the two associations had addressed the Select Committee as well the approach that they had adopted.
On the same day Mr Djaje on behalf of the LCRC handed a bundle of documents pertaining to the remuneration determination for 2012 to the Secretary of the Portfolio Committee on Justice and Constitutional Development (“the Portfolio Committee”) of the National Assembly (“the NA”).  

With respect, we submit that when Mr Djaje made his suggestion (however well intentioned it may have been) that your Committee approve the Draft Notice and request the NCOP to rescind its earlier decision to disapprove the Draft Notice, he spoke outside his mandate from the LCRC. 
In particular, at no time before he made the suggestion to your Committee did Mr Djaje discuss the possibility of making such a concession when he addressed your Committee with either Mr Louw or Mr Colditz, the two members of the LCRC who also happen to be members of ARMSA.  

The ICRPOB’s Approach to its Annual Recommendations on the Remuneration of Magistrates

Mr Djaje quite correctly stated that the discrepancies between the salaries of prosecutors and magistrates, medical benefits and pensions are some of the issues that are of major concern to magistrates.  There is however at least one further area of concern.

In making its annual recommendations the ICRPOB is enjoined take into account amongst other factors, “[t]he role, status, duties, functions and responsibilities of the office-bearers concerned” each time it makes recommendations.  At present the ICRPOB refuses to any of the prescribed factors into account on an annual basis.
The role, status, duties, functions and responsibilities of Magistrates as opposed to All Other Public Office Bearers

The role, status, duties, functions and responsibilities of all political office bearers in all spheres of government and of superior court judges are fixed by the Constitution of the Republic of South Africa, 1996 (“the Constitution”) and are unlikely to undergo any major change.

Similarly in the case of traditional leaders these are fixed in the Constitution and in the Traditional Leadership Governance Framework Act, 2003 (Act 41 of 2003) and are equally unlikely to change.

This is not true of magistrates’ courts or of magistrates.  Section 170 of the Constitution, with two exceptions, provides that a magistrates’ court “may decide any matter determined by an Act of Parliament”.

This means that the judicial functions of magistrates must be determined by referring to the numerous Acts of Parliament regulating the lower courts.  Two of the basic Acts regulating the lower courts are the Magistrates’ Courts Act, 1944 (Act 32 of 1944) and the Criminal Procedure Act, 1977 (Act 51 of 1977).  Some of the other important Acts are referred to below. 

Because the lower courts function in terms of ordinary legislation Parliament can at any time change the powers, functions and duties of the lowers courts.  Consequently the role, status, duties, functions and responsibilities of magistrates are not fixed like those of the other public office bearers.

Therefore ARMSA submits that a distinction must be drawn between the necessity of taking the prescribed factors into account each year in respect of magistrates on the one hand and in respect of all other public office bearers on the other.
Changes in the Role, Status, Duties, Functions and Responsibilities of Regional Magistrates since 2007
We respectfully submit that there have been a number of important and substantial changes in their role, status, duties, functions and responsibilities in the case of regional magistrates (we do not presume to speak for any other rank of magistrate) since the last major review report was published in March 2007.  Some of the more important changes are detailed below.

In 1997 Parliament passed the Criminal Law Amendment Act, 1997 (Act 105 of 1997) (“the Minimum Sentences Act”) which created minimum sentences for certain specified offences, including murder, rape and robbery.  This included imprisonment for life for the most serious offences (such as premeditated murder, child rape and gang rape)  

Under the original Minimum Sentences Act where a regional court convicted an accused of an offence which could carry a minimum life sentence the regional court was required, after conviction, to commit that accused for sentence in the high court.

This changed when in 2007 Parliament passed the Criminal Law (Sentencing) Amendment Act, 2007 (Act 38 of 2007) (“the Sentencing Amendment Act”) which came into operation on 31 December 2007.  

The Sentencing Amendment Act, inter alia, conferred for the first time life sentence jurisdiction on the regional courts in respect of the most serious offences specified in the Minimum Sentences Act.

The conferring of life sentence jurisdiction – the most severe sentence that can be imposed on any accused in South Africa – upon the regional courts is a huge addition to the already great responsibilities of regional magistrates in performing their work.
With effect from 1 January 2004 the requirement of leave to appeal was reinstated in respect of appeals from the lower courts.   The Sentencing Amendment Act of 2007 provided that an accused sentenced in the regional court to life imprisonment could appeal to the high court without the necessity of first seeking leave to appeal from that court (an automatic right to appeal).

In 2008 Parliament passed the Jurisdiction of Regional Courts Amendment Act, 2008 (Act 31 of 2008) (“the Civil and Divorce Jurisdiction Act”) which with effect from 9 August 2008 conferred jurisdiction on the regional courts to hear civil claims of above R100 000 but below R300 000 and to hear divorce matters, including issues relating to the guardianship of children.

The dissolution of marriages and the guardianship of children were previously the preserve of the high courts.

Regional courts around the country now hear civil matters including claims (of between R100 000 and R300 000 per cause of action) against Ministers of State for matters such as unlawful arrest and detention and malicious prosecution, as well as claims against the Road Accident Fund.

The conferring of civil and divorce jurisdiction upon the regional courts is a result of the Government’s stated policy of enhancing access to justice.  Consequently the regional courts have taken away some of the workload from the high courts.  

In our respectful submission the above examples demonstrate that the current policy of the ICRPOB of not considering the role, status, duties, functions and responsibilities of public office-bearers every year is patently unfair in the case of magistrates as well as inconsistent with the clear wording of the Commission Act.
ARMSA’s aim with regard to the Remuneration of Regional Magistrates
It is not the aim of ARMSA to achieve the same remuneration as judges for regional magistrates.  However ARMSA would like to achieve a level of remuneration for regional magistrates which is commensurate with the changing role, status, duties, functions and responsibilities of regional magistrates. This will best be achieved by narrowing the gap between the remuneration of a high court judge and that of a regional magistrate.

The Threatened Strike Action by Magistrates
With regard to the threatened strike action by some magistrates ARMSA wishes to make it clear that it has never advocated or supported industrial or strike action by any magistrate.

Immediately following press reports of a threatened “pens down” on 18 March if the grievances of magistrates regarding their remuneration and other service conditions had not been properly addressed by Government, ARMSA issued a public statement disassociating itself from such threatened action.  We attach this statement for ease of reference.

Adequate Remuneration of Magistrates as an Aspect of Judicial Independence

In 2002, then Chief Justice Chaskalson, in delivering the unanimous judgment of the Constitutional Court in the Van Rooyen matter stated that “[a]dequate remuneration is an aspect of judicial independence. If judicial officers lack that security, their ability to act independently is put under strain. Moreover, if salaries are inadequate it would be difficult to attract to the Judiciary persons with the skills and integrity necessary for the discharge of the important functions exercised by the Judiciary in a democracy”.

In view of the remarks of then Chief Justice Chaskalson quoted above ARMSA respectfully submits that it would be in the public interest to address the consequences of the refusal of the IRCPOB to consider (at least) any changes to the role, status, duties, functions and responsibilities of magistrates annually, as soon as possible. 

Conclusion
For the reasons stated above ARMSA must record that when Mr Djaje made his suggestion that your Committee report to the National Assembly that the house should approve the Draft Notice for 2012 and that the NCOP be requested to rescind its earlier decision to disapprove of the Draft Notice, he had absolutely no mandate from ARMSA to do so.

ARMSA fully respects the authority of Parliament and of your Committee to take whatever decision it deems fit.  However Parliament is not merely rubberstamp for executive decisions.  In a democracy Parliament exercises a vital monitoring and oversight role over the executive authority.  ARMSA respectfully urges your Committee before approving the Draft Notice to carefully examine whether the ICRPOB has carried out it mandate properly.

In conclusion ARMSA does not wish to be seen to be acquiescing to any decision by Parliament to approve the Draft Notice for 2012.  ARMSA expressly reserves any legal rights that it may have in this regard.

We would be grateful if in reaching your decision your Committee would take into account what has been stated above.  In addition ARMSA would be grateful if your Committee would, before making any final decision, grant us an audience at your earliest convenience.  This would enable ARMSA to further explain its position and answer any questions your Committee might have.
Should you require any clarification or further information please don’t hesitate to contact the writer on my email address DMakhoba@justice.gov.za.

Thanking you in anticipation.

Yours faithfully

DAVID MAKHOBA

PRESIDENT: ARMSA
