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1 March 2013 

 

The Honourable Ms J Fubbs, MP 

Chairperson of the Portfolio Committee on Trade and Industry 

Parliament 

Per email: Mr A Hermans: ahermans@parliament.gov.za 

 

Dear Ms Fubbs 

SAMED Comments on BBBEE Amendment Bill.  

SAMED represents the medical device manufacturing, importing and distribution sector in South 
Africa. SAMED is in a unique position to contribute to both the economic growth and development 
of South Africa as well as provide key products and services to the health sector through its 
membership which includes local manufacturers, multinational companies and distributors and 
agents of global and local medical device suppliers. This places SAMED in a unique position to 
comment, from all of these perspectives, on the BBBEE Amendment Bill.  

General comments 

SAMED approaches this Bill from the perspective of the Draft BBBEE Codes, as one of the 
objectives of the Bill is to align these two instruments. In general, SAMED does not believe that 
the amendment Bill actually supports (or provides  the empowering framework for) the extent to 
which the draft Codes, if implemented in that format, change the manner in which companies 
approach BBBEE (i.e. the amendments in the Bill seem simple, whereas the draft Codes effect 
significant, and serious changes to the way in which BEE compliance is to be achieved). SAMED 
is also concerned about the cost of implementation of BBBEE. SAMED therefore disagrees with 
the reported statement by the Director-General of Trade and Industry that there would be a 
limited regulatory impact of the Bill on businesses. Most concerning is that the proposed system 
will lead to an immediate downgrade of many companies’ BBBEE status by (a) the changes in 
points and (b) the drops in BBBEE levels for non-compliance with the so-called priority elements. 
These two factors dis-incentivise companies from undertaking BBBEE and penalizes the 
progress made by many companies in implementing BBBEE initiatives. The cumulative effect 
thereof can be that a level 3 or 4 BEE contributor now becomes non-compliant. 

For ease of reference, SAMED attaches it’s submission to the DTI on the Codes, as well as the 
study it undertook to show how companies assess the amendments being proposed. The 
comments relating to the proposed changes in procurement and enterprise development apply to 
the amendment Bill as well, as it derives its existence from the Bill. 
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Comment on specific clauses 

 SAMED supports the inclusion of fronting as an offence under the Act, as well as the 
establishment of the BBBEE Commission. 

 On clause 1(c) (amendment to section 1) the definition of ‘broad-based black economic 
empowerment’ includes “preferential procurement from enterprises that are owned or  
managed by black people, including the promotion of local content  procurement. This has 
two implications: 

o For procurement, which is a key driver of BEE compliance (as suppliers compete 
on BEE status), the assessment is now narrow-based (pertains only to ownership 
and management control), instead of broad-based (i.e. inclusive of other BBBEE 
achievements of a company, such as in employment equity or skills development). 
This would have a particularly negative impact on smaller businesses and 
multinationals, but also on companies whose good BBBEE score would now mean 
absolutely nothing, i.e. they would have no incentive to perform in BEE or to get 
rated at all, as only ownership and management control counts 

o A criterion (local manufacturing and local content) not related to BBBEE, but 
actually related to a different policy objective is enforced by means of BBBEE. This 
is problematic to most SAMED members, even those who manufacture locally. 
Medical devices are a highly specialized field, and the volumes produced often 
only merit a single or a few manufacturing sites globally. For local manufacturers 
local content criteria may also be out of reach. To make BBBEE procurement 
recognition dependent on local manufacturing and local content would lead to a 
significant proportion of device suppliers not being able to comply.  

o The Draft Codes also made being a “value-added supplier”, a pre-condition for 
being a recognized BBBEE supplier under procurement. Once again, due to the 
nature of the medical device industry, a significant proportion of SAMED members 
would not be able to comply. 

o A last implication is that of costs to patients. Should companies have to ensure 
greater levels of local content, this could inadvertently increase the costs of 
products, which in turn will lead to higher costs of medical devices to patients and 
funders (medical schemes and the state sector). As, in state tenders, local 
manufacturing and local content are already included in the legislative framework 
(Preferential Procurement Regulations of 2010), and as these regulations now 
incorporate BEE compliance, companies who cannot make the established levels 
will be penalized twice under the 2010-regulations. 

 Clause 5 (b) (amendment to section 9 (eA)) authorizes the Minister with regards to “the 
interpretation and definition of, and indicators to measure,  local production and content”. 
Our comments above in the definition of procurement apply here as well. 
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 Clause 5(c ) (amendment to section 9(6)), states that “If requested to do so, the Minister 

may by notice in the Gazette permit organs of state or public entities to specify qualification 
criteria for procurement and other economic activities which exceed those set by the 
Minister in terms of subsection (1)”.  This has the potential to result in inconsistent 
interpretation, application and implementation of this legislation, depending on the state 
or public entity concerned and could potentially defeat the purpose that the legislation is 
trying to achieve. This provision is also extremely vague, and could be seen as an unlawful 
delegation of legislative power to the Minister. There are no criteria set as to when, and 
under which circumstances, this power will be exercised (this is also left up to the 
discretion of the Minister) nor the timeframes within which it will be exercised and become 
implementable. There is no provision made for comments on such proposed qualification 
criteria, nor for engagement, nor for analysis of the impact of such a determination. It is 
also not clear how such a determination will relate to other legislative frameworks, such as 
the PFMA and National Treasury Regulations, or to the Preferential Procurement 
regulations referred to above. SAMED proposes that this subsection be scrapped, or 
clarified, and upon such clarification, that stakeholders be afforded an opportunity to 
comment on it. 

 

Care should be taken in achieving and maintaining the balance between the BBEEE objectives 
and implementation variables at company level.  The unintended consequences in this regard 
need to be carefully considered so as to not limit the economic growth objectives of the country 
nor to limit the medical device sector’s ability to provide critical products and services to the 
healthcare sector. 

SAMED thanks the Portfolio Committee for this opportunity. SAMED will gladly answer questions 
at the session allocated to it in Parliament. 

 

Contact person:  

Tanya Vogt 

SAMED Chief Operating Officer 

Email. tanya@samed.org.za 

Tel. 011 777 7500 

Mobile: 0836010343 

 


