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COMMISSION FOR EMPLOYMENT EQUITY

DEPARTMENT OF LABOUR

Private Bag X117, Pretoria, 0001, Tel: (012) 309 4040, Fax: (012) 309 4739
SUBMISSION – COMMISSION FOR EMPLOYMENT EQUITY
DATE

:
1 March 2013
TO

:
Whom it may concern



Portfolio Committee of Trade & Industry




The Department of Trade & Industry (Chief Director: BBBEE)

FROM

:
Dr Loyiso Mbabane




Chairperson

Commission for Employment Equity
SUBJECT
:
Public hearing submission on proposed amendments to BBBEE Act & Codes and request for oral submission on 8 March 2013
The CEE takes this opportunity to commend the DTI and its Portfolio Committee for the very good work that has been done on the Codes. The pro-BBBEE support and commitment of Honourable Minister Dr Rob Davies was also noted with great appreciation by the CEE.

SUBMISSION OF THE CEE ON THE GENERAL ASPECTS OF THE PROPOSED BBBEE AMENDMENT

1. The Commission for Employment Equity (CEE, hereafter) supports the definition of "black people" as amended. The new definition is also in line with that in the Employment Equity Act, Act 55 of 1998. Alignment of government legislation, on its own, is an important principle, which the CEE supports and encourages.
 

Under 1 (c) of the definition, the CEE proposes that the focus should be reinforced. The Act, by its very name is about “Black” empowerment. So therefore, we propose that the word, “Black” be added after “in particular” and before “women” and before all other categories. We also propose that “professionals” be added after workers, so that it reads, “… in particular black women, black workers, black professionals, and black youth. Black people with disabilities and black people living in rural areas. 

2. Verification Professional Regulator 

The CEE recommends that it should be left open for the Minister (of Trade & Industry) to declare any other agency as a Regulator in the future because currently the Bill only confines this function to SANAS. This has proven to be problematic in the past, so is recommended that the Bill reverts to the wording in the originally published Bill which gives the Ministry of Trade and Industry the flexibility to choose any other body to do such accreditation.

The following definition is therefore proposed: 

""B-BBEE Verification Professional" means a person registered by the verification agency regulator and/or the South African National Accreditation System to conduct B-BBEE verification;

""Verification Professional Regulator" means the Independent Regulatory Board of Auditors, a statutory body established in terms of section 3 of the Auditing Profession Act, 2005 (Act No 26 of 2005)" or any other body that the Minister may from time to time appoint as such.

3. Interpretation clause

Section 3(2) of the Bill should make it clear that when matters pertaining to the BBBEE Act are at issue, the provisions of the BBBEE Act (with all its amendments) shall apply and these provisions shall supersede the provisions of any other Act/ Charter; or Code, except the Constitution of the Republic of South Africa (as it may be amended from time to time). This “trumping clause” is very important for this type of legislation, particularly in view of the “Sectoral Charters” and “Sectoral Codes’ on the same BBBEE, some of which have “legislative status” in terms of the very BBBEE Act, against which they may be found to be in conflict. There are also other laws dealing with discrimination and the empowerment of previously disadvantaged groups, which may not yet be aligned to the BBBEE Act and whose provisions may be used to challenge the provisions of the BBBEE Act, should this not be proscribed. These laws (e.g. the EE Act of 1998) have their own similar clauses (to the one proposed), with respect to matters that pertain to the interpretation of how these Acts should apply. The DG of the Department of Labour, for instance, cannot be challenged on his/her application of the EE Act by reference to the BBBEE Act or to any other similar Act.

4. Qualification criteria for Organs of State (section 10)

Section 10 makes it “discretionary” for “organs of state” to apply the Codes, as it has the caveat, “….as far as is reasonably possible”. The CEE proposes that the Bill reverts to the old version which makes in mandatory for organs of state to apply the Codes, etc. It is unconscionable that the state should have options as to whether to apply the relevant BBBEE Codes with respect to the implementation of government policy / legislation. Why then should other sectors not have the discretion? Once all sectors have such discretion, it then begs the question, why bother to legislate at all. The qualification criteria with respect to organs of state ought to be expunged from the Bill. 

5. Section 15 Establishment and status of B-BBEE Commission

The CEE recommends that the BBBEE Commission ought to be an effective body with serious and meaningful powers. We are against the establishment of weak structures which waste tax-payers money and end up not being either “fit-for-purpose” of having any “fitness of purpose”. The model of the Competition Commission is the one that is recommended. The Parliamentary Portfolio committee is advised to assist the pace of economic transformation in South Africa by establishing strong and effective structures for monitoring and evaluation, instead of weak or toothless structures. 

6. Section 17 Functions of B-BBEE Commission 

The CEE proposes that a requirement for the publication of Annual Reports be added. These Annual Reports should be in accordance with a format to be determined by the BBBEE Commissioner and they should be public documents. The Commissioner should also be empowerment to issue further regulations on the details to govern the submission of said annual reports; including dates; content; means/ methods/ formats; signatories, etc. 
7. Section 20 Offences and Penalties

The CEE supports the 10% fine. The fine should be legislated as a “floor”, rather than a ceiling and flexibility ought to be allowed, based on the circumstances at hand, including patterns; trends; history and so on. The CEE’s experience with lack of compliance with Employment Equity, in spite what was initially thought to be very hefty fines (of R500 000, etc.) is a good case in point of the folly of fixing an amount. Such amounts can and do get budgeted for.

8. Section 21   Monitoring, Evaluation, and Reporting

The CEE recommends circumspection with regard to the issue of “listed companies” and companies in the “JSE”. Most companies who bid for government contracts are neither listed nor very large, yet they usurp billions of tax-payers money. Special care should be taken to bring “smaller enterprises” into the compliance and reporting framework. We suggest that the Department of Trade and Industry utilises the same framework for categorising companies (e.g. the Schedule) and that this is used to also determine who should submit annual reports for purposes of monitoring and evaluation. 

9. The role and space for “Sectoral Codes”

The CEE voices its concern over the “Sectoral Charter” and “sectoral Codes approach” that has developed round BBBBEE. This approach is very clumsy and it turns a very important transformational and empowerment project, a constitutional imperative, into a discretionary, almost voluntaristic compliance matter, subject to the whims of each sector. These whims are, in turn, influenced by the strengths or weaknesses of the players in that sector and the vicissitudes related thereto. It is also a matter of concern that the “Sectoral Charter” and “Sectoral Codes” approach does not apply to other legislation, even with the sphere of transformation and economic empowerment. It does not apply to skills legislation; employment equity etc. It is clumsy and it is bound to create confusion and asymmetries in the progress of the nation. The CEE recommends that the DTI’s approach to economic empowerment be in line with that of the jurisprudence that the country has established for Employment Equity; Skills Development etc. Otherwise other Ministries will also be going for the Sectoral Charter approach to gender equity; disability mainstreaming; environmental equity and so on and so forth. We propose a simple and straight-forward regime of substantive legislation for every one in every sector; followed by substantive Codes of Good Practice for the nation and then individual company/ organisational compliance will take place within this framework, as it does for virtually all other constitutional imperatives. The Sectors and Charters have had a dubious track record of success in any event. In fact they create more divergence than convergence.

10. The DTI was advised to stick to the principles of empowerment and not to be swayed by anti-BBBEE elements and sentiments because of the realities of the “political economy” of empowerment in South Africa. The economic inequalities and imbalances must be redressed.

11. On some general issues, e.g. the concerns about race and poverty reduction (under Socio-Economic Development) the CEE encouraged the DTI not bow to pressures to remove the poverty indicators or requirements. Poverty is a very serious issue in South Africa (and globally, in fact); it cannot be thrown away just because of concerns over the “race issue”. The CEE suggests that, at worst, other criteria for poverty should be developed, which unpack the real drivers of poverty. These should then be listed and used as the main elements of what companies/ institutions should invest in, regardless of race. Some of these elements include investment in rural infrastructure in the poorest areas of the country; investments to support initiatives for HIV&AIDS orphans and support for child-headed households; investments in townships and villages where there is poor infrastructure and/or poor facilities (health; education; housing; water; electricity; recreation, etc.).
12. The truncating of the EE Element and its collapsing into the “Management Control” is lamented by the CEE. Employment Equity should not be viewed as a “Department of Labour” issue. It constitutes a serious element of BBEEE, beyond the “numbers’ game” of getting blacks and women into “management positions”. Companies and organizations ought to engage in the spirit of transformation and equity, including the elimination of all forms of discrimination; the elimination of inequalities with respect to equal pay for work of equal value etc.

13. The above elements of EE ought to find their way into the BBBEE process. This is in order to make organizational transformation a key element of empowerment, for all companies, including so-called empowered companies. The phenomenon currently being experienced, of “empowered but not transformed” should be seriously addressed. One way of doing this is to add the key elements of EE (the qualitative and transformative aspects) into the fundamental principles of BBBEE. This should be done by the DTI in its BBBBEE codes and regulations.

14. The Employment Equity Scorecard should cater for the qualitative rating of companies/ organizations arising out of the EE Reports and EE Compliance process. This should be done by the creation of a direct link between the verification of an entity’s BBBEE status and the score that the Department of Labour has given to that entity for its EE reports and compliance, over the years. The Department of Labour will start ranking and rating all the entities that make submissions to it for EE and these rankings and ratings will be available for BBBEE Verification Agencies as well as the DTI. The approach will be longitudinal and will look at progress over years. An entity that has not even developed an EE Plan or that has ignored it (in favour of submitting “EE Reports” that do not talk to any plan) should not get a top “EE score” under the BBBEE regime, as it has been happening hitherto.
15. The EE Element in the Draft BBBEE Codes should therefore be increased by another 5 percentage points, from the current 15 to 20 in order to provide 5 points for the EE ratings by the Department of Labour (e.g. a Score of 80% by the Department of Labour will translate into a 4/5 in the BBBEE rating of EE). 
16. The CEE supports the DTI in rejecting the tendency to divide government departments and to create silos or even antagonism in the government clusters that are responsible for transformation; equity and empowerment. The CEE encourages all the parties involved in the transformation; equity and empowerment processes to strive for synergy and alignment rather than an ‘us-and-them’ attitude.
17. In view of the above, the BBBEE Scorecard, it is submitted, should not be partitioned into different “custodian departments”, based on which Department developed what legislation, and so on. Were this to be pushed to its logical conclusion, then procurement would be relegated to the National Treasury (which is the custodian of the PPPFA); Skills Development would be split between the Department of Higher Education and Training as well as the Department of Labour, and so forth. This would negate the integrative advantages of BBBEE and would serve to weaken empowerment in South Africa. The only beneficiaries of such a fragmented approach, it is humbly submitted, would be the “tenderpreneurs” who only care about ownership and enterprise development. This effectively reduces the entire BBBEE process into two elements; ownership and getting tenders (via enterprise development and preferential procurement): Own-and-tender!
18. The CEE recommends that the DTI BBBEE Chief Directorate continue to liaise directly with DOL EE Directorate on the alignment of the thresholds for exclusions of certain sectors (SME’s) in Schedule 4 of the EE Amendment Bill, with the new/ proposed thresholds in Schedule 1; Part 2: Definitions of the Revised BBBEE Codes of Good Practice & BBBEE TAGs (e.g. Exempted Micro Enterprises, p. 59 and “QSE”, p. 60, op cit).
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