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SELECT COMMITTEE ON LAND AND ENVIRONMENTAL AFFAIRS
BRIEFING ON THE NATIONAL ENVIRONMENTAL MANAGEMENT LAWS FIRST AMENDMENT BILL [B 13B─2012]
1.
PURPOSE

1.1.
To provide the Select Committee on Land and Environmental Affairs with an overview of the areas of amendment under the National Environmental Management Laws First Amendment Bill [B 13B─2012] (First Amendment Bill), and the reasons therefore.
2.
BACKGROUND AND DISCUSSION

2.1.
The proposed amendments in the Second Amendment Bill were part of the National Environmental Management Laws Amendment Bill [B 13─2012] (NEMLA Bill) before a decision was taken in September 2012 by the Portfolio Committee to split the Bill into two Bills, namely, National Environmental Management Laws First Amendment Bill [biodiversity amendments], and National Environmental Management Laws Second Amendment Bill [National Environmental Management Act amendments].  

2.2.
The NEMLA Bill was tabled in parliament in April 2012.  The briefing to the Portfolio Committee on the NEMLA Bill was held on 14 February 2012.  Public hearings were held on 21, 22, 28 August 2012.  Thereafter, the Portfolio Committee discussed the NEMLA Bill clause by clause on 5, 18 and 19 September 2012.

2.3.
On 19 September 2012 the Portfolio Committee took a decision to split the NEMLA Bill into the First Amendment Bill and Second Amendment Bill.  The First Amendment Bill deals with the non-controversial biodiversity amendments, and the Second Amendment Bill deals with the non-controversial and controversial amendments to the National Environmental Management Act, 1998 (NEMA).  The main reason for the split was that the proposed amendments to biodiversity amendments were urgent to address most of the challenges relating to the permitting system and the implementation of the new Threatened or Protected Species Regulations.
2.4.
On 06 November 2012 the Portfolio Committee met and adopted the First Amendment Bill, and the National Assembly adopted the First Amendment Bill on 15 November 2012.  Copies of the draft First Amendment Bill and Memorandum on Objects are attached hereto for ease of reference.    

2.5.
In this regard, the First Amendment Bill proposes amendments, in the main, to certain provisions under the National Environmental Management: Biodiversity Act, 2004 (Act No. 10 of 2004) (NEM: BA), and certain textual amendments to the National Environmental Management: Air Quality Act, 2004 (Act No. 39 of 2004) (NEM: AQA), the National Environmental Management: Waste Act, 2008 (Act No. 59 of 2008) (NEM: WA), the National Environmental Management Laws Amendment Act, 2008 (Act No. 14 of 2008), and the National Environmental Management: Protected Areas Amendment Act, 2009 (Act No. 15 of 2009).   

2.5.
The First Amendment Bill addresses most of the challenges relating to the implementation challenges with respect to the threatened or protected species (for example rhinoceros), and alien and invasive species.  

2.6.
The proposed amendments to the NEMA aims to, amongst others, achieve the following:

2.6.1.
The First Amendment Bill seeks to amend and insert certain definitions to provide clarity and remove any ambiguity.  The revision of the definition of “bio-prospecting”, “commercialization” as well as the inclusion of the definition of “commercial exploitation” will close a regulatory gap in regulating the bio trading industry.  The revision of the definition of “derivative” and “genetic resources” will give national effect to the obligations of the Nagoya Protocol on Access to Genetic Resources and the Fair and Equitable Sharing of Benefits Arising from their Utilisation to the Convention on Biological Diversity.  The insertion of the new definitions on “biodiversity sector” and “self-administration”, together with the new enabling provisions, will facilitate compliance with the provisions of the NEM: BA.   The definitions of “competent authority” and “issuing authority” are also revised to include MEC’s with respect to the issuing of permits or registration under the NEM: BA.      

2.6.2.
The First Amendment Bill revises the objectives of NEM: BA in order to emphasise the need to protect the ecosystem as a whole, including species which are not targeted for exploitation. 
2.6.3.
The First Amendment Bill revises the purpose of Chapter 4 of NEM: BA in order to provide for the regulation of threatened and indigenous species to ensure that the utilisation of these species is done in an ecologically sustainable manner. 
 2.6.4.
The First Amendment Bill ensures that all species (listed and non-listed species) are properly regulated.  Many species that are commercially utilised (i.e. on game farms) are not of “national importance” or “high conservation value”, but the hunting of the non-listed species needs to be regulated to prevent over-utilisation.  It is also important to regulate those indigenous species that are not of high conservation value in order to prevent the inclusion of such species in one of the threatened categories in future.  Therefore, the First Amendment Bill provides for the regulation of those indigenous species that are not of high conservation value in order to ensure that their utilisation in the ecosystem is sustainable. 
2.6.5.
The First Amendment Bill prescribes a system for the compulsory registration of professional hunters, outfitters and trainers in the hunting industry.  This will ensure the implementation of a national registration system and will address the current challenges involving professional hunters being able to continue to operate in certain provinces even though found guilty of an offence in one specific province. 

2.6.6.
The First Amendment Bill provides for self-administration and the recognition of associations in the biodiversity sector.  This system can be utilised to monitor compliance of the various sub-sectors in the biodiversity sector, through the professional bodies and associations; placing responsibility on the sector to promote compliance and best practice. 
2.6.7.
The First Amendment Bill now provides the scientific authority, which is already established in terms of NEM: BA, with the legal mandate to assist the Department with the scientific work regarding the regulation of species to which international agreements on international trade are applicable.  

2.6.8.
The First Amendment Bill revises the purpose and application of Chapter 6 of NEM: BA.  The current provisions of Chapter 6 of NEM: BA are not explicitly encouraging the sustainable use of indigenous plants, animals and associated traditional knowledge. The First Amendment Bill will support socio-economic development where indigenous plants, animals and associated traditional knowledge is accessed and utilised for bioprospecting.  This approach is in line with the country’s international obligation under the Nagoya Protocol on Access to Genetic Resources and the Fair and Equitable Sharing of Benefits Arising from their Utilisation to the Convention on Biological Diversity. 

2.6.9.
The First Amendment Bill revises the current provisions on the Bioprospecting Trust Fund.  The current provisions require that all monetary benefits arising from benefit-sharing agreements and material transfer agreements to be paid into the Bioprospecting Trust Fund.  The intention of the Bill is to change the current Bioprospecting Trust Fund to become a Bioprospecting Fund.  This approach will ensure that the Bioprospecting Fund is managed cost effectively in terms of the Public Finance Management Act, 1999, and will also expedite payment of monetary benefits arising from bioprospecting agreements to beneficiaries that have established bank accounts.   

2.6.10.
The First Amendment Bill inserts a provision in NEM: BA to allow for the domestic or subsistence use of indigenous biological resources.  The current provisions of section 86 of NEM: BA do not provide for a legal mechanism to exempt a person using indigenous resources for domestic use or subsistence purposes.  The implications are that traditional healers and traders of medicinal plants must obtain a bioprospecting permit before collecting, using or cultivating indigenous resources.  This is against the purpose and intention of NEM: BA of promoting sustainable utilisation of indigenous resources by communities.  The First Amendment Bill provides for a legal mechanism to exempt persons using indigenous biological resources for domestic use or subsistence purposes from the provisions of Chapter 6 of NEM: BA.
2.6.11.
The First Amendment Bill addresses some of the challenges on the permit system with respect to the hunting of listed threatened or protected species, and activities involving alien species or listed invasive species.  Currently, the permit system is being abused by ruthless individuals or syndicates to legally obtain threatened or protected species (such as rhinoceros and rhino horn).  The First Amendment Bill provide for circumstances under which a permit application or permit may be deferred, refused, cancelled or suspended.  The First Amendment Bill will strengthen the implementation of legal requirements and administrative processes to limit the possible abuse of the permit system. 
2.6.12.
Whilst it is acknowledged that the First Amendment Bill will not be able to stop rhino poaching which is an organised crime, it will assist to address activities associated with poaching, in the following manners: 

2.6.12.1.
National registration of professional hunters and hunting outfitters will now be required. Any person who facilitates the killing of a rhino in a manner other than what was intended by the permit, or who exports the horns for a purpose other than what the permit provided for, faces the possibility of having his/ her national registration withdrawn. The person will then not be able to obtain a permit to operate as professional hunter or hunting outfitter in any province, as obtaining the permit is subject to the national registration;
2.6.12.2.
If a person is involved in activities associated with poaching, the issuing authority may defer a decision to issue a permit if the person is under investigation for a contravention of NEM: BA;
2.6.12.3.
The issuing authority may refuse a permit if the activities associated with poaching are likely to have a negative impact on the survival of the species;

 2.6.12.4.
A permit may be refused or cancelled if the applicant is convicted for an offence in terms of NEM: BA;
2.6.12.5.
The First Amendment Bill proposes that a person who does not necessarily kill the rhino illegally, but who is nevertheless involved in this activity, or who allows this activity to be carried out, is also guilty of an offence.  

2.6.13.
The First Amendment Bill repeals the appeal provisions. All appeals will now be processed in terms of section 43 of NEMA.  This approach will ensure a single and aligned appeal process under section 43 of NEMA. 
2.6.14.
The First Amendment Bill extends the powers of the Minister to develop regulations on –  
2.6.14.1.
the duty of care relating to the management of threatened or protected species that causes damage;
2.6.14.2.
self-administration within the biodiversity sector;
2.6.14.3.
control and the eradication of invasive species; and
2.6.14.4.
on a system for the registration and recognition of institutions, ranching operations, nurseries, captive breeding operations and other facilities. 
2.6.15.
The First Amendment Bill makes provision for new offences in the following instances:
2.6.15.1.
A person who engages in bioprospecting discovery phase without proper notification to the Minister;
2.6.15.2.
A person who carries out a restricted activity which has been prohibited involving a listed invasive species; 

2.6.15.3.
A person who is involved in an illegal restricted activity, but who does not physically carry out the restricted activity. 

2.6.16.
The First Amendment Bill makes provision for the declaration of emergency intervention for the control or eradication of alien species or listed invasive species where such alien species or listed invasive species may be a threat to a particular ecosystem.  
2.6.17.
The First Amendment Bill empowers the Minister to declare amnesty from prosecution for the purposes of facilitating compliance with the provisions of NEM: BA for persons.
2.6.18. The NEM: AQA is amended to align the penalties with other specific environmental management Acts. 

2.6.19. The NEM: WA is amended to provide for textual amendment to the definition of waste. 

2.6.20. The National Environment Management Laws Amendment Act, 2008, is amended to correct an incorrect citation. 

2.6.21. The National Environmental Management: Protected Areas Amendment Act, 2009 in order to correct an incorrect citation.  
1

_1423557956.doc
[image: image1.png]ey ,
Le&  environmental affairs
«g;\"é;» Department: _
K{a ﬁ Environmental Affairs

W REPUBLIC OF SOUTH AFRICA







