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DRAFT MINUTES OF PROCEEDINGS
Wednesday, 7 November 2012 (09:00), E249
Chairperson: Speaker of the National Assembly 

Present:

Deputy Speaker, Frolick, C T (House Chairperson); Skosana, M B (House Chairperson); Motshekga, M S (Chief Whip of the Majority Party); Watson, A (Chief Whip of the Opposition); Fubbs, J L (ANC); Jeffery, J H (ANC); Johnson, M (ANC); Kalyan, S V (DA); Khunou, N P (ANC); Kilian, J D (Cope); Koornhof, N J J van R (Cope); Kubayi, M T (ANC); Landers, L T (ANC); Marais, E J (DA); Masutha, T M (ANC); Mdakane, M R (ANC); Mfundisi, I S (UCDP); Muthambi, A F (ANC); Njikelana, S J (ANC); Oriani-Ambrosini, M G (IFP); September, C C (ANC); Thibedi, J D (ANC); Tshwete, P (ANC).
Malgas, H H (ANC, co-opted member)
Pilane-Majake, M C C (ANC, co-opted member)
Ndabandaba, L B G (ANC, co-opted member)
Sibanyoni, J B (ANC, co-opted member)

Staff in attendance:
M K Mansura (Acting Deputy Secretary to Parliament); M Xaso (Acting Secretary to the NA); M Nel (NA Table); T Abell (NA Table); Z Adhikarie (Chief Legal Adviser) and N Vanara (Constitutional and Legal Services). 
1.
Opening and welcome

The Speaker, as chairperson, opened the meeting at 09:08.

2.
Apologies (Agenda item 1)

Apologies were tendered on behalf of House Chairperson Ms F Hajaig, Adv J H de Lange, Adv A H Gaum, Mr D A Kganare, Ms J C Moloi-Moropa, Mr S Z Ntapane, Ms S P Kopane and Mr E J Marais.
On the proposal of Mr Jeffery, members were co‑opted and the decisions formalised once a quorum had been attained. 

3.
Consideration of agenda (Agenda item 2)

On the proposal of the Speaker, the agenda, as presented, was agreed to. 
4.
Consideration of draft minutes of meeting on 6 June 2012 (Agenda item 3)

After a quorum had been attained, and on the proposal of Mrs S V Kalyan seconded by Mr I S Mfundisi, the draft minutes of 6 June 2012 were agreed to.

5.
Matters arising (Agenda item 4)

5.1 Report of Ad Hoc Committee on Review of Chapter 9 and Associated Institutions
The Speaker informed the Committee that it had agreed at the previous meeting that the contents of the Report of the Ad Hoc Committee on the Review of Chapter 9 and Associated Institutions would be discussed at a workshop, whereafter the report and its recommendations would be considered.
He reported that the Deputy Speaker, the Office on Institutions Supporting Democracy in the Speaker’s Office and the NA Table had started working on a workshop programme and identifying presenters, as well as determining suitable dates. It was envisaged that the matter would be pursued in 2013.

Adv Masutha requested that committee chairpersons be invited to the workshop. The Deputy Speaker informed the meeting that committee chairpersons would be involved in the planning of the workshop programme.

IT WAS AGREED: That  - 

(a) the workshop on the Report of the Ad Hoc Committee on the Review of Chapter 9 and Associated Institutions that had been agreed at the previous meeting would take place early in 2013;

(b) the NA Table and the Office on Institutions Supporting Democracy, under the guidance of the Deputy Speaker, would compile a programme and list of presenters, as well as determine a suitable date for the workshop; and
(c) relevant committee chairpersons would be involved in the workshop’s planning and presentations.
5.2 Discussion on members of Parliament who approach the courts about parliamentary processes
IT WAS NOTED: That  - 

(a)
the matter had been overtaken by events; and

(b)
the Committee could discuss it later if the need arose.

5.3 Use of electronic devices in the Chamber

In response to a question by Mrs Kalyan about progress with a report on the use of electronic devices in the Chamber, Mr Frolick explained that the ICT Focus Group would meet the following week to consider a report from the World E-Parliament, where the use of electronic devices was discussed. After considering the report, the ICT Focus Group would interact with the Chief Whips’ Forum and then report to the Rules Committee.

6.
Constitutional Court Judgment on Introduction of Private Members’ Bills (Agenda item 5) 

(a)
Presentation by Constitutional and Legal Services Office 

Mr Vanara informed the meeting that on 9 October 2012 the Constitutional Court delivered judgment in the matter of Mario Oriani-Ambrosini MP v Speaker of the National Assembly.

This matter concerned the constitutional validity of the “permission‑seeking” provisions of the Rules of the National Assembly.
In the judgment, the Court declared Rules 234, 235, 235A and 236 constitutionally invalid and severed these rules in their entirety.
Mr Vanara explained that only portions of Rules 230(1), 230(2), 237(1) and 243(3) were declared constitutionally invalid and severed from the rules. He indicated that the following underlined words had been severed from the rules:

· Rule 230(1): “The Assembly initiates legislation through its committees and members acting with the permission of the Assembly in terms of these Rules.”

· Rule 230(2): “Any committee or member of the Assembly may in terms of section 73(2) of the Constitution introduce a bill in the Assembly that has been initiated in terms of Subrule (1).
· Rule 237(1): “If the Assembly gives permission that the proposal be proceeded with, the member concerned must –“

· Rule 243(3): “A bill introduced by an Assembly member or committee with the Assembly’s permission in terms of Rule 236(3) or 238(3) must –

a) Be accompanied by a statement to that effect; and

b) Contain on its cover page a reference to the name of the member or the committee as the member or committee introducing the Bill.

Mr Vanara reminded the meeting that the rules that had been declared unconstitutional no longer had any legal status as from 9 October 2012.
He further explained that Rule 235A, which contained the criteria used by the Committee on Private Members’ Legislative Proposals and Special Petitions for legislative proposals, had been severed only because the relevant rule had been found to be meaningless by the Court in the absence of Rule 235, to which it owed its existence.

He said that the Court was clear that its declaration of constitutional invalidity in respect of Rule 235A should not be understood as a pronouncement on the constitutional validity of its substance. Therefore, the Committee could want to consider the relevance, if any, of that screening mechanism after the introduction of a bill and the appropriate place to locate its provisions in the event of it being intended that the rule be resuscitated.

Mr Vanara indicated that the second part of the judgment contained the obvious, namely that members intending to introduce bills in the Assembly no longer require permission to do so. They had to comply with the Assembly’s rules regulating the introduction of private members’ bills.
He cautioned that the Rules of the Assembly could only provide for the initiation or preparation of legislation and the introduction of a bill in a manner that would facilitate the exercise of the relevant powers by individual members of the Assembly. The rules had to pave the way and smooth the path for that purpose.

Mr Vanara pointed out that the competence of the Assembly to make rules in terms of section 57 of the Constitution did not entitle it to impose substantive or content-based limits on the exercise of the constitutional powers of its members, but rather contemplated rules that were procedural in nature.

Mr Vanara indicated that since the judgment negatively affected the role of the Committee on Private Members’ Legislative Proposals in respect of its processing of the “permission‑seeking” requirements prior to the introduction of private members’ bills, the continued existence of that committee could be revisited.

Mr Vanara finally suggested that consideration should be given to procedures and resources that would enable members to initiate, prepare and introduce Bills.

(b)
Presentation of proposed interim rules by House Chairperson Mr C T Frolick
Mr Frolick informed the meeting that, based on the Constitutional Court judgment, proposed interim procedures for the introduction of private members’ bills had been circulated to political parties the previous week. He further informed the meeting that a reworked document, containing input from the Constitutional and Legal Services Office, would be distributed. 

Mr Frolick explained that the following principles, in line with the judgment, had been addressed in the proposed interim procedures:

· There would no longer be reference to private members’ legislative proposals, but to private members’ bills.
· The measures allow for members to introduce bills and the procedures to do so.
· The proposed procedure provides for deliberations on the bill during the committee stage, presentation by the member, interaction with the relevant department and also an invitation for public comment.
· There is also provision for a motion of desirability to be considered and a report to the House.

Mr Xaso highlighted the changes effected by the Constitutional and Legal Services Office and emphasised that they were not substantive but served to clarify certain matters.

Mr Xaso explained that paragraph (a) gave expression to section 73(2) of the Constitution and gave members the ability to table bills in the National Assembly, while paragraph (b) was consistent with current practice that the same bill could not be introduced more than once in the same annual session.

He said that paragraph (c) determined that all bills had to subscribe to specific rules. Those rules deal with the preparation of a draft bill, the pre-introductory publication of a bill and the specific requirements for bills seeking to amend the Constitution.
Mr Xaso said that paragraph (d), allowing for the public to be invited to submit comments, was consistent with current practice. He also highlighted that paragraph (e) stipulated that only costs incurred in the publication of bills would be covered by the Secretary to Parliament.

Mr Xaso informed the meeting that paragraph (f) outlined the documents that needed to be submitted by a member who intended to table a bill. He further explained the procedure as outlined in paragraphs (g) and (h), namely publication of the bill in the ATC and referral to the relevant committee.
Mr Xaso highlighted that paragraph (i), which deals with procedures in the committee, had not been in the rules previously. He then proceeded to explain the procedures proposed in paragraphs (j), (k) and (l) for reporting by the committee and scheduling of the second reading of the bill.
Mrs Kalyan asked confirmation that paragraph (h) “the bill will be deemed to have been read a first time” excluded the possibility of a first reading debate on private members’ bills. 

Mr Skosana asked if any criteria existed in order to assist a committee to determine if a motion of desirability should be passed. 

Mr Jeffery said that each committee would be required to look at the general content and principles of the bill and determine whether it was desirable to continue with the bill. He also said that that mechanism was to be used as a filter while complying with the court judgment by ensuring deliberation on a bill.
He said that the proposed procedures, as an interim measure, could provide members with an opportunity to introduce bills while additional time would be available to draft permanent rules. He also referred the meeting to the article mentioned by the Chief Justice in the judgment on filters used by other parliaments. He was of the opinion, however, that the procedure did not have to contain the detailed criteria to be used by committees. 

Mr Jeffery supported the proposed interim procedures, but raised a concern that the paragraph on public comment did not specify to whom the public comment should be made. He proposed that this paragraph should be adjusted to be in line with existing rules, namely that public comment should be submitted to the Secretary to Parliament.

Mr Jeffery also pointed out that paragraph (l) would only be applicable under paragraph (k) and proposed that an amendment be effected to clarify that intention. 
In support of Mr Jeffery, Adv Masutha said that legislation was limited only by the Constitution and it would be inappropriate to have a prescribed set of criteria in terms of the desirability of a bill.

Mrs Kalyan asked why first reading debates were only allowed when a bill was introduced by a Minister and why private members’ bills were not awarded the same opportunity. She asked when members would have the opportunity to present the bill to the National Assembly if the bill did not proceed to the second reading debate stage.
Mr Jeffery replied that it usually was only the Minister of Finance that would introduce a bill in the House. He referred to the proposed rule amendments that had been adopted at the previous meeting of the NARC on first reading debates where it was stated that “the person in charge of the bill may request an opportunity from the Programme Committee to give an introductory speech”. He said that the provision should be applicable to private members as well.

Mr Jeffery further indicated that when the relevant committee would report on the rejection of the motion of desirability, it would be dealt with like any other committee report where either a full debate could be scheduled or declarations could be made on the report.

Mr Frolick emphasised that committees were extensions of the House and deliberations would take place on that level, where the member would have an opportunity to make the necessary presentations. He further said that the existing procedures to deal with committee reports would also be applicable to reports by committees to the House and it would not be advisable to prescribe to the Programme Committee how to deal with such matters.

He further explained that the decision to deliberate on bills in committees was also intended to save time as the actual plenary time of the Assembly was limited and matters would be dealt with faster if deliberations could be dealt with immediately by committees without having to wait on first reading debates to take place in plenary.
Mr Skosana said that he is in support of the interim procedures, but raised a concern regarding the motion of desirability and the possibility that it might be seen as a blocking mechanism, which would be seen as not complying with the judgment.
Mrs Kalyan again requested that a first reading debate be allowed. She said that the explanation by Mr Frolick supported her concern that bills may be introduced and that some time would lapse before the committee would consider the bill. She urged that the option be made available to members.

Mr Jeffery told the meeting that the court judgment was against the provision that members needed permission the introduce bills, which had been rectified. He suggested that the Committee Section should assist committees when they had to deal with motions of desirability. 

Mr Jeffery said that all the requirements of the judgment had been met. A first reading debate was not one of the requirements and therefore it was not necessary to include it in the interim procedures. He also emphasised that private members’ bills were not necessarily opposition bills, but could be introduced by any member of Parliament.
Ms Kilian supported the proposal by Mrs Kalyan that first reading debates be allowed. She said that since the House represented the people of the country, it would be appropriate for the principles of the bill to be discussed in the House. Ms Kilian said that they would support the proposed procedures, but with the understanding that they would only be interim measures. She asked requested that consideration be given to more first reading debates in the Assembly, both for private members’ bills and bills from the Executive.
IT WAS AGREED: That  - 

(1)
the following interim measures for the introduction and consideration of private members’ bills be reported to the House for consideration:

(a) a member may introduce a bill in the National Assembly as envisaged in section 73(2) of the Constitution;

(b) a bill dealing with substantially the same subject matter may not be introduced more than once in the same annual session;

(c) all bills must subscribe to applicable pre-introductory procedures as set out in Rules 237 and 241, while a bill seeking to amend the Constitution must also comply with Rule 258;

(d)
a member introducing a bill must publish the explanatory summary of the bill or the bill as it is to be introduced in the Government Gazette, and if the bill is published, the Gazette may contain an invitation for public comment to be submitted to the Secretary to Parliament;

(e) 
the Secretary to Parliament shall only be liable for costs incurred in the publication of bills; and

(f) 
a member introduces a bill in the Assembly by submitting to the Speaker– 

(i) a copy of the bill or, if the bill as it is to be introduced was published in  the Gazette, a copy of the Gazette; 

(ii) a copy of the explanatory summary if the bill was not published;  

(iii) a supporting memorandum which must -  

(aa) explain the objects of the bill;

(ab) give an account of the expected financial implications for the state; and

(ac) state the proposed classification of the bill;

(g)
upon introduction the bill will be published in the Announcements, Tablings and Committee Reports;

(h) 
upon introduction the bill will be deemed to have been read a first time and must, together with all relevant documentation, be referred to the relevant committee for consideration and report; 

(i)
a committee to which a private member’s bill has been referred must-  

(i) provide reasonable notice to the member in charge of the bill before it considers the legislation; and

(ii)
after due deliberation, consider a motion of desirability on the subject matter of the bill;

 (j)
if the motion of desirability on the bill is rejected, the committee must immediately table its report on the bill;

(k)
if the motion of the desirability is adopted, the committee can proceed to deliberate on the details of the legislation and report accordingly;

(l)
once the committee has reported on the bill referred to in (k), it must be placed on the Order Paper for its second reading; and
 (2)
the Constitutional Court judgment be referred to the Subcommittee on Review of the Assembly Rules for inclusion in the review process and final rules to be drafted.

9.
Closing 
The meeting adjourned at 10:20.
_____________
M V Sisulu MP

Speaker of the National Assembly

APPROVED ON:________________
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