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Dear Sir

SUBMISSIONS ON THE LEGAL PRACTICE BILL
The Management and Staff of the Law Society of South Africa (“LSSA”) are delighted to have the opportunity to make submissions and/ or comments on the Legal Practice Bill.

INTRODUCTION
1. On or about 17 May 2012, the Minister of Justice and Constitutional Development, Hon. Jeff Radebe tabled before the Parliament of the Republic of South Africa (“Parliament”) the Legal Practice Bill (“the Bill”). This Bill is approximately fifteen (15) years in the making. From a mere reading of the Bill it is immediately clear that it is both daring and far reaching. Not least to be affected by the enactment of the “Legal Practice Act” is the Law Societies, their constitution, structure and operations. By extension, the coming into effect of the Legal Practice legislation (“the legislation”) will have a bearing, possibly, on the existence of the LSSA and its operations.
2. In due consideration of the effect that the legislation might have on the LSSA the Management and Staff of the LSSA has taken the initiative to better inform itself on the implications of the legislation for its employees and also explore as to how to better safeguard their interests, where possible. It against this backdrop that these submissions are made.
THE LAW SOCITY OF THE SOUTH AFRICA

3. The LSSA is a body corporate established by voluntary association and having perpetual succession. The LSSA has its head offices in Pretoria. It is composed of the Black Lawyers Association (BLA), the Law Society of the Cape of Good Hope, the Law Society of the Northern Provinces (LSNP), the Law Society of Free State, the Natal Law Society and the National Association of Democratic Lawyers (NADEL). It has a Council, which is constituted in terms of Clause 8 of its Constitution and is the highest decision making authority. 
	4. The LSSA celebrated its tenth anniversary in March 2008. Its predecessor was the Association of Law Societies of the Republic of South Africa, which existed from 1938 to 1998. The LSSA was established in 1998. 
5. The LSSA represents the attorneys’ profession in South Africa, which comprises about 21 000 attorneys and about 5 000 candidate attorneys, as at August 2011.
6. In terms of the Attorneys Act 53 of 1979, attorneys must register with the provincial law society where they practice, so attorneys are members of the four provincial law societies referred to above. The provincial law societies also register the articles of clerkship for candidate attorneys. They are the regulatory and disciplinary bodies for attorneys. 
LSSA EMPLOYEES’ UNDERSTANDING OF THE LPB & ITS IMPLICATIONS
7. The Bill takes the evolution of the attorneys’ profession into a centrally regulated professional entity a step further by incorporating the advocates profession under one regulatory structure to be known as the South African Legal Practice Council (“the Council”) coupled with an independent ombudsman office.



8. At least four of LSSA’s members (the provincial societies) owe their existence to an operation of law, with their existence affirmed in Chapter 3 of the Attorneys Act 53 of 1979 (“the Act”) and their powers and objects fully enshrined in the Act. Where, by operation of law, these societies cease to exist, without a doubt the constitutive tread of the LSSA dissipates. In the circumstances, the LSSA’s Employees saw the need to inform themselves as to the avenues at their disposal through which they could, amongst others, influence the process of the development of the LPB with the aim to ensure that their rights are fully secured during the transitional period and/ or ensure that the salient role that is currently being played by the LSSA is not lost with the “sweeping winds of change”.

9. Since its establishment the LSSA has developed and retained human capital whose relevance and significance transcends the regulatory changes sweeping through the legal profession. The Staff of the LSSA has had to ask itself these vital questions – is there a place for the human resources it retains in its ranks in the soon to be heralded dispensation? If there is, how can the LPB be couched in such a way that ensures that the critical skills that currently are in the employ of the LSSA are not lost into oblivion once the new dispensation is ushered in? In the event that a space is found for some, but not for all of the Employees, what will happen to, and how can the LPB better ensure the protection of the rights of, those employees who may not be accommodated in the structures that would be established as prescribed by the new legislation. 

IMPLICATIONS FOR THE LSSA’s EMPLOYEES

10. What is readily apparent from a close reading of the Bill is that the LSSA, its constitution, operations and employees are bound to be impacted upon by the coming into effect of the legislation. It certainly will not be business as usual.

11. Whilst the noble aims and objectives of the LSSA will remain relevant beyond the promulgation of the legislation, the abolishment of provincial societies and their replacement by the Council and Regional Councils may implicitly be instructive as to the unbundling and/ or the resultant demise of the LSSA, at least in its current constituent and operational form. Needless to say, this has obvious implications for the security of tenure for the employees of the LSSA.

12. Whilst the Management and Council of the LSSA may still negotiate about the modalities of accommodating all or some employees of the LSSA’s employees in the Transitional Council or Council (where possible), the Employees’ considered view is that section 97(2) of the Bill which empowers the Transitional Council to negotiate the transfer of employees of the current regulatory structures of the profession to the Council or Regional Councils does not, as of right, cover employees of the LSSA. It is therefore suggested that LSSA Employees be expressly covered as contemplated in the above section.
13. The use of the term “professions” in section 97(2) in reference to the attorneys and advocates professions, it is submitted, does not refer to employees of the LSSA (“the Employees”) or those of voluntary associations, some of which constitute the LSSA. It is suggested herein that reference to employees of the attorneys and advocates profession(s) (for our purposes – attorneys profession) refers to those employees of the law societies which are established and/ or the existence of which is affirmed by statute. This cannot be said of the LSSA which is a voluntary association, albeit constituted, in part, by statutory law societies. 

14. It is also rather unhelpful that where the Bill provides, in section 98(2)(b) that the Transitional Council is empowered to employ or second from existing governance structures of the legal profession so many staff members as may be necessary to enable it to carry out its functions; the term “governance structures” is not defined in the Bill. It is our considered view, however, that the terms “governance structures” should be defined so as to include the LSSA. Therefore as per the LPB, employees of the existing Law Societies will be up for “possible” transfer or secondment to the Transitional Council. It is suggested that the same should apply in the case of the employees of the LSSA. 

15. There seems to be no express provision in the Bill which provides for the employment or secondment of the LSSA’s employees, as of right, in or to the Transitional Council or the Council. Needless to say this presents a conundrum for LSSA’s Employees as they would possibly be “left hanging”.

16. Having said the above, it must be noted, however, that it may still be possible to secure a transfer of some Employees to the Council or the Transitional Council. It is reiterate, however, that this would have to be, inter alia, a product of a negotiated settlement, which will, in part, be premised on considerations of continuity, retention of specialized skills, knowledge and expertise. 
17. Whilst the ambit of this document pertains specifically to implications for the Employees, it can also be said that ultimately the fate of all or some of the Employees is tied to the fate of the LSSA as an organization. Therefore in the interest of avoiding the dire consequences that may be visited upon Employees, it is proposed that the LPB should make express provision for the accommodation of the LSSA Employees, especially in light of the salient function that is fulfilled by the LSSA, viz: the development of the attorneys profession and ensuring the further learning and skills development of attorneys, inter alia. 

18. As at the time of making these submissions, it is not yet clear as to how the LSSA’s Council would determine the fate of the LSSA – a body corporate established as a voluntary association and having as its members the statutory law societies, inter alia. However, what is certain is that the human capital developed over many years within the ranks of the LSSA and its constituent entities will, more than ever before, be vital as the new dispensation is ushered in and both the Transitional Council and the Council will be best served by preserving most, if not all, Employees for their staffing requirements and that the LPB should provide for this.

19. What is clear from the foregoing though is that there exists uncertainty with regards to the fate of the LSSA as an organisation. Section 98(2)(b) provides that the Transitional Council must employ or second from existing governance structures in the legal profession so many staff members as may be necessary to enable it to carry out its functions.

20. Furthermore, it seems the Council does not have a corresponding duty to employ or second employees from the existing governance structures of the professions. Section 19 of the Bill which deals with the appointment of employees of the Council does not place the duty which is placed on the Transitional Council as contemplated in section 98(2)(b) of the Bill. Therefore there exists the possibility that those employees (even those employed by the statutory law societies) that have not been absorbed during the transitional phase will be out of work, when their respective employers (the statutory societies), by operation of law, cease to exist. The LPB should place a corresponding duty on the Council – i.e. as similar to the Transitional Council.

21. It is important that a management or service vacuum be prevented, for example PLT should not be allowed to become dysfunctional before a new dispensation has been determined and is implemented effectively.
22. Finally, it is proposed that the LSSA, complemented by the Provincial Law Societies, be mainly entrusted with the operations and management of the Transitional Council, in light of the experience and expertise that it possesses within its ranks.
23. Section 98(2)(b) provides for the secondment of staff from existing structures within the legal profession.  The LSSA’s view is that the resources of the law societies are currently severely stretched and therefore the LSSA Employees propose that where additional staff additional staff are required the Department should assist with the costs thereof, possibly as contemplated in section 107(2)(a).  

CONCLUSION

24. We believe the above submissions will assist in enriching the legislation making exercise. Kindly advise should you require further submissions or clarification of certain issues.

25. Lastly we further ask that we be afforded an opportunity to make oral submissions before the Portfolio Committee during the scheduled hearings. We ask that we be scheduled for the second (2nd) day of the hearings, which we have been advised is the 20th February 2013.

[Electronically submitted, hence unsigned]

_____________________________

Sicelo Mngomezulu (Mr.)
For: LSSA’s Employees
� Refer to Chapters 2 and  5 of the Bill
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