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COMPENDIUM OF SUBMISSIONS RECEIVED ON THE 

DRAFT FIRST COUNTRY REPORT 

TO THE UNITED NATIONS ON THE IMPLEMENTATION OF THE CONVENTION ON THE RIGHTS OF PERSONS WITH DISABILITIES

FINAL
The draft first Country Report on the implementation of the Convention on the Rights of Persons with Disabilities was released for public comment on 25 November 2012, following approval by Cabinet.  The closing date for public comments was 25 January 2013 – 

· It was posted on the Government Website under Documents for Public Comment

· It was also emailed to a total of 2,190 stakeholders on the DWCPD DisabilityRights Mailing List, consisting of:

· 349 organisations of and for persons with disabilities at national, provincial and local level

· 288 individuals with disabilities

· 151 stakeholders attached to institutions of higher education

· 579 stakeholders working across all national government departments and public entities

· 229 stakeholders working in provincial government departments across all nine provinces

· 102 stakeholders at local government level

· 316 stakeholders in the private sector

· 70 stakeholders attached to the organised labour sector

· 106 stakeholders in general Non-Governmental Organisations

· The draft report was furthermore forward to all Government Ministries who failed to submit comments for consideration in the draft Report.

· The draft was also formally submitted to the Portfolio and Select Committees for Women, Children and People with Disabilities in the National Assembly and National Council of Provinces respectively.

A total of 54 submissions were received:

· 19 submissions were received from Civil Society

· 27 submissions were received from national and provincial government departments and public entities

· 2 submissions were received from institutions promoting democracy, i.e. the SA Human Rights Commission and the Public Service Commission

· 1 submission were received from private sector institutions

· 5 submissions were received from individuals

The content of all submissions received was analysed for:

· integration into the draft Report for consideration for the final Report;

· consideration for future development of transversal and sector related policy and legislation 

The DisabilityRights Team in the Department of Women, Children and People with Disabilities would like to express our sincerest appreciation for the considerable work that has gone into these submissions.  Your contributions will not only enrich the first Country Report but also add tremendous value in the review and development of policy and legislation aimed at protecting and promoting the rights of people with disabilities in South Africa.
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	Anna-Marie Havenga –par F.

Pierre van Wyk – in respect of par Q 114 and 116

(Researchers at the South African Law Reform Commission (SALRC)
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	Louise Botha (ASD: transformation/ gender focal person (DWA Gauteng region)
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	Prof CJ (Trynie) Boezaart (University of Pretoria, Department of Private Law)
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	Section
	Consensus on Content of Draft Report

	
	Agreed
	Disagreed
	Partially 

	Summary of the Core Document
	25
	3
	7

	Measures taken by the state to implement the outcomes of the UN conferences, summits and reviews
	29
	6
	6

	Article 2: Definition of Disability
	31
	1
	5

	Article 3 & 4: General principles and Obligations
	29
	0
	6

	Prioritisation of Implementation of CRPD Articles
	28
	1
	6

	Article 5: Equality and non-discrimination
	26
	1
	7

	Article 8: Awareness raising
	25
	1
	8

	Article 9: Accessibility
	21
	1
	11

	Article 10: Right to life
	29
	0
	5

	Article 11: Situations of risk and emergencies
	28
	0
	2

	Article 12: Equal recognition before the law
	29
	0
	6

	Article 13: Access to justice
	27
	1
	3

	Article 14: Liberty and security of the person
	24
	0
	5

	Article 15: Freedom from torture or cruel, inhuman or degrading treatment or punishment
	30
	0
	4

	Article 16: Freedom from violence and abuse
	25
	0
	5

	Article 17: Protecting the person
	28
	0
	2

	Article 18: Liberty of movement and nationality
	31
	0
	1

	Article 19: Living independently and being included in the community
	24
	0
	7

	Article 20: Personal mobility
	27
	0
	5

	Article 21: Freedom of expression and opinion, and access to information
	25
	0
	7

	Article 22: Respect for privacy
	28
	0
	2

	Article 23: Respect for home and the family
	28
	0
	3

	Article 24: Education
	26
	4
	3

	Article 25: Health
	25
	1
	6

	Article 26: Rehabilitation
	26
	1
	5

	Article 27: Work and employment
	27
	0
	9

	Article 28: Adequate standard of living and social protection
	27
	0
	5

	Article 29: Participation in political and public life
	27
	0
	4

	Article 30: Participation in cultural life, recreation, leisure and sport
	28
	1
	2

	Article 6: Women with disabilities
	32
	0
	1

	Article 7: Children with disabilities
	28
	0
	4

	Article 31: Statistics and data collection
	28
	1
	5

	Article 32: International cooperation
	31
	0
	2

	Articles 33: National implementation and monitoring
	29
	1
	4

	General/Additional Comments
	4


PART ONE: SUMMARY OF CORE DOCUMENT
	SUBMISSION FROM
	I AGREE WITH THE CONTENT
	COMMENT

	
	YES
	NO
	PARTIALLY
	

	3
	X
	
	
	

	5
	
	
	
	Additional Information:

Data submitted by DPSA comes from PERSAL which might not align with StatsSA data

	7
	
	
	
	Additional Information:

In recognition of the achievements made toward the implementation of the UNCRPD it is worth recognising that South Africa is one of a small group of countries that specifically identifies people with disabilities as a protected group against discrimination.  The inclusion of people with disabilities as “categorically disadvantaged” within the framework of the Employment Equity Act (1998) and other substantive strategies to achieve equality is rightfully lauded within the current report.  Furthermore, various court decisions upholding the rights and dignity of people with disabilities, albeit for those few who have access to the justice system, and further clarifying the application of law indicates a robust judiciary largely aligned with the intentions of the UNCRPD.

Government has often erroneously referred to Disabled People South Africa (DPSA) as being representative of the disability sector in South Africa.  In fact, the South African Disability Alliance is the representative structure of the disability sector in South Africa as evidenced by membership by all major national disability organisations (including DPSA).

While self-representation is certainly evident in terms of specific disability groupings (especially physical and sensory disabilities) this is certainly not the case for the so-called “invisible disabilities” such as neurological disabilities like epilepsy.

2011 Census data – Epilepsy South Africa supports comments contained in the draft report regarding the “lack of adequate, reliable, relevant and recent information on the nature and prevalence of disability in South Africa”.  This is particularly evident in the table showing the prevalence of different types of disabilities which completely excludes neurological disabilities like epilepsy.  This condition cannot be classified as an emotional, intellectual or communication disability.  We thus urge the inclusion of neurological disability as a category for data collection (e.g. in the National census).

It is also a matter of concern that data emanating from the 2011 National census remains unavailable nearly two years after the census.  Surely mechanisms can be found to make such information available sooner to prevent it being outdated on publication.

2011 General Household Survey – The exclusion of children under the age of 5 years from this Survey presents a problem in that reliable statistics for this age group are unavailable.  It is a well-known fact that early diagnosis of disability is the basis of successful treatment and ultimately integration and inclusion.  However, indications in the draft country report regarding additional surveys to include this group is strongly supported.

It is interesting to compare the statistics provided on disability prevalence in comparison with the findings of the 2011 World Disability Report of the World Health Organisation which states:  “across all 59 countries the average prevalence rate in the adult population aged 18 years and over derived from the World Health Survey was 15.6% (some 650 million people of the estimated 5.2 billion adults aged 18 and older in 2004 ranging from 11.8% in higher income countries to 18.0% in lower income countries.  This figure refers to adults who experience significant functioning difficulties in their everyday lives.  The average prevalence rate for adults with very significant difficulties was estimated at 2.2% or about 92 million people in 2004.  If the prevalence figures are extrapolated to cover adults 15 years and older, around 720 million people have difficulties in functioning with around 100 million experiencing very significant difficulties.”  (World Disability Report, 2011: 27)

It is of concern that (as is the case with the National Census) this Survey also excludes neurological disability (such as epilepsy).  Epilepsy South Africa urges the inclusion of this category of disability in future surveys.

	8
	
	
	
	Additional Information:

Terminology used in the Census Data (not specific to this report) to describe psychosocial disability/ mental illness is “Emotional Disability” – which we find confusing and not the correct term.

Just a note: we believe that the prevalence of “Emotional Disability” is much higher than recorded which may be a result of persons with a diagnosis not disclosing since they fear stigma and discrimination. As we develop as a country and ensure a secure environment, free from stigma and unfair discrimination against persons with mental health disorders, many will be willing to disclose.

	10
	X
	
	
	Well compiled and thoroughly done

	11
	X
	
	
	

	13
	
	X
	
	There are a number of cross-cutting issues that need to be addressed:

· The lack of clear referencing throughout the document: it is a principle of good reporting that it is possible for readers to verify information – the Country Report does not allow the reader to do so with regard to any of the information provided in the document. In this sense, the document may be regarded as being entirely questionable up and until it can be demonstrated that there is clear evidence for any of the claim or statements made in the document. 

· It is indicated throughout the document that there are a number of audits or assessments that have taken place. It is unclear what these are, as the three authorities on Universal Accessibility and Design in the country have been consulted and none of these three have conducted any of the audits that are discussed in the report. It is noted that beyond these three authorities, there are no other legitimate skilled or qualified persons capable of undertaking such audits. Further information is requested as clearly these are not audits for the purposes of universal accessibility or have anything to do with disability and by extension, it is unclear what they then have to do with the Country Report. 

· There is no interrogation of information provided by the Country Report. As such the document is merely passive, and seems to read as a document that simply regurgitates information provided without any critical analysis of the information provided. This is a consistent and systemic problem throughout the Country Report. 

	14
	X
	
	
	

	15
	X
	
	
	Consistency in reporting period. While it is understandable to cover 2010/2011 financial year, including 2011/13 progress should be avoided (ref- article 30)

	17
	
	
	
	Disagree with:

Static of Disabled children in Education  can be obtained yearly

Additional Information:

National Department of Education and Provincial Education 

ESMIS section can supply information on statistics of disabled children in Education system after the 10 day of school every year.

	18
	X
	
	
	

	20
	X
	
	
	

	21
	X
	
	
	

	22
	
	X
	
	Disagrees with:

Regarding the issue of self-representation. The section under background brings across a limited perspective on self-representation restricted only to how government has included people with disabilities at all levels of government. Unfortunately this does not conform fully to the CRPD on “self-representation”. The CRPD introduces new standards where it comes to the respect and dignity of persons with disabilities. It in fact has commonly been regarded as introducing a paradigm shift in human rights.

I would argue that as per article 33.3 which states that:

“Civil society, in particular persons with disabilities and their

representative organizations, shall be involved and participate fully in the monitoring process”.
That self-representation of people with disabilities is only reached when people with disabilities and their organisations in which they have the majority control in governing are capacitated and included in the monitoring of the CRPD at national level.

So the issue is not so much how many disabled persons are present at different levels of government but true representation means that government gives recognition to DPOs and supports their capacitating and their key roles in monitoring the implementation of the CRPD at national level.

Additional Information:

So for this reason I also want to caution the SA government not to take sole credit for this groundbreaking treaty. No matter how proud we are of our constitution, the CRPD represents the efforts of the global community of DPOs, CSOs and NGOs who played a huge role in the International Disability Caucus during the negotiation of this treaty which was unlike previous treaties and not just a product of the states parties to the negotiations.

	23
	
	
	X
	The prevalence figures that change markedly from 1 year to the next are confusing and do not explain that different questions were used, thereby picking up different people.

	24
	X
	
	
	

	25
	
	
	
	Partially agree, info is not accurate, latest statistics have not been used.  According to the most recent statistics 5% of SA population are disabled

Additional Information:

There is a serious lack of reliable information on the nature and prevalence of disability in SA. This raises serious concerns that the minister did not use the latest statistics from census 2011, which leads to a failure to integrate disability into mainstream government statistical processes.  

	26
	
	
	X
	The Report should explain in more detail why, as a result of changes in the approach to asking disability questions, the Census 2011 data is not comparable with previous Censuses.  In Census 2011, disability was defined as difficulties encountered in functioning due to body impairments or activity limitation, with or without the use of assistive devices.

While it is true that detailed data on disability from Census 2011 is not yet available, data on the type and degree of difficulty persons had at the time of the census is available, and should be included in the interest of bringing the report up to date.

	27
	X
	
	
	

	28
	X
	
	
	

	29
	X
	
	
	

	30
	X
	
	
	Suggestion: Inclusion of children less than 5 years is vital for full coverage and reflection of plight of people with disabilities.

	31
	X
	
	
	

	32
	X
	
	
	

	35
	X
	
	
	

	36
	X
	
	
	

	37
	X
	
	
	

	38
	X
	
	
	

	39
	X
	
	
	

	40
	X
	
	
	Full involvement of Disability Forums in public service departments should be legislated

	41
	X
	
	
	

	44
	X
	
	
	An Annexure to define abbreviations should be attached

The knowledge of the operation of the South African Government should not be assumed. An explanation of the roles of the three (3) spheres of government should be made with emphasis on the different roles of National Government (guidance) and those of Provinces and Municipalities (implementation).

	45
	X
	
	
	

	46
	
	
	
	Disagree with The  recurrent  problem of  disability versus impairment
Specific details further steps to reduce the current problems with prevalence- what is prevalence data used for- how is it used in planning

	47
	X
	
	
	

	A
	X
	
	
	

	B
	
	
	
	On page ii reference is made to the ‘Office of the Public Service Commission’.  It would be appreciated if the reference could be deleted as the mandate resides with the PSC and not its Office which was created to support the institution

	(ii)
	X
	
	
	

	(iii)
	
	
	X
	The effect of the Sterilisation Act 44 of 1998 on the dignity, physical integrity and participation rights of children has not been accounted for.

The decision of the High Court in Western Cape Forum for Intellectually Disabled v Government of the Republic of South Africa 2011 (5) SA 87 (WCC) regarding the rights of severely and profoundly disabled children has not been addressed at all.

Implementation of the Children’s Act with regards to disabled children seem to pose serious challenges; see Trynie Boezaart “The Children’s Act: A valuable tool in realising the rights of children with disabilities” 2011 Journal for Contemporary Roman Dutch Law 264 et seq.


PART TWO: THE CRPD SPECIFIC REPORT

Segment A: Measures taken by the state to implement the outcomes of the UN conferences, summits and reviews

	SUBMISSION FROM
	I AGREE WITH THE CONTENT
	COMMENT

	
	YES
	NO
	PARTIALLY
	

	3
	X
	
	
	

	5
	X
	
	
	

	7
	
	
	X
	The report refers to extensive consultation (page 2).  However, there is a need to distinguish between “extensive” consultation and “effective” consultation.  This sentiment is borne out by the comments contained in the final paragraph on the same page regarding the role and constraints of disability organisations.

	10
	X
	
	
	Disagree – Allowed the UN to be involved

To get the public more involved

	11
	X
	
	
	

	13
	
	X
	
	The issue of representation followed is questioned in this response: although the report indicates that South Africa “has supported the process of establishing the Committee on the Rights of Persons with Disabilities” (DWCPD, 2012: 1) and “also nominated a candidate to stand for election to serve on the Committee of Experts to the CRPD” (DWCPD, 2012: 1) neither the Committee nor the candidate have been formed or elected. The reasons for this need to be understood quite clearly in the context of the Country Report and there should be a frank discussion around the difficulties faced by the closure of the OSDP offices and the establishment of the Department of Women, Children and Persons with Disabilities (DWCPD) with regard to this process. In fact, the Country Report clearly states that these processes have already to an extent taken place: e.g. the Country Representative has already been elected/nominated – if so, who is this individual and why does the County Report not indicate who this person is directly? Is there any particular reason for this?

A second issue of representation is that of the statement to the effect that the South African Disability Alliance (SADA) is seen as the representative body. This is both wrong and misguided at best: the presence of SADA should be seen as an indication of strong civil sector movement in the disability sector and not as development of a truly representative force for the disability sector. This statement is made with reference to the following:

· SADA lacks representation from the autism and developmental disorders population, notably seen in the withdrawal of Autism SA in SADA;

· The fragmentation of the hearing/auditory impairment sector with strong representation from the “Deaf” community [pre-lingual hearing loss] and weak representation from the post-lingual impaired community;

· The lack of representation of albinism or reference to albinism within the structures of SADA;

· It should be noted that NCPPDSA is currently in the process of aligning itself as a broad-sector disability body focusing on all disabilities.  

Although the theoretical process of consultation has been indicated in the Country Report, it should be stated unequivocally that the actual process outlined has not been followed; for example note:

· That the Inter-Departmental Coordinating Committee on Disability is not currently a functioning entity;

· The Inter-Provincial Forum(s) have not been set up to date;

· The National Disability Mechanism (NDM) is still in the process of being established and is not, at the time of writing, a fully constituted and established structure;

· The indicative problems with SADA outlined above;

· The representation of one organization, namely DPSA on the National Economic Development and Labour Council, does raise issues and concerns around representation.

	14
	X
	
	
	

	15
	X
	
	
	

	17
	
	
	X
	SANCB)< (NCPPDSA) and (SAFMH) might have helped in this country report.

PACSEN was excluded and we the  association directly  involved in Inclusive Education

	18
	X
	
	
	

	19
	
	
	X
	The organisation acknowledges that while the state had made some progress this was insufficient in terms of the blindness sector.

More needs to be done with media, general population and within state departments.

	20
	X
	
	
	

	21
	X
	
	
	

	22
	
	
	X
	Regarding the consultative process followed, it is regrettable that SA has not fulfilled its obligations to submit its first state report as required after two years since ratification. Since then another two years have almost passed, and we believe that this is an indication that this government is failing to fulfil its obligation in terms of implementation and the monitoring of the implementation of the CRPD. We also note that the contribution of the SAFMH and its user organisations to this report reflects a lower standard of understanding of human rights which were agreed upon during the negotiation of the CRPD at the Ad Hoc Committee. We recommend that, in particular concerning interpretations of the CRPD with specific regard to the mental health users, ex-users and survivors (people with mental disabilities according to the CRPD), this government looks at the positions taken by the World Network of Users and Survivors of Psychiatry (WNUSP). The WNUSP is the official voice of users and survivors of psychiatry at the international level and is a full member of the International Disability Alliance (IDA). The writer of this commentary is himself the Chair of the WNUSP as well as the general secretary of IDA

Additional Information:

We advise that the DWCPD looks at resources on the CRPD on the website of the WNUSP. www.wnusp.net

	24
	X
	
	
	

	26
	X
	
	
	

	27
	X
	
	
	

	28
	
	
	X
	

	29
	X
	
	
	

	30
	X
	
	
	

	31
	X
	
	
	

	32
	X
	
	
	

	33
	X
	
	
	Africans constitute the largest population of people with disabilities in South Africa.

 Mechanism to fastrack the 2% target of people with disabilities at SMS level.

Awareness to be broadened to society at large on Acts dealing with disability.

	34
	X
	
	
	

	35
	X
	
	
	

	36
	X
	
	
	

	37
	X
	
	
	

	38
	X
	
	
	

	39
	X
	
	
	

	40
	X
	
	
	

	41
	X
	
	
	

	44
	X
	
	
	

	45
	X
	
	
	

	46
	
	
	
	Concrete outcomes for the processes and structures of poverty reduction and the improvement of health for persons with disabilities

How does the racially divided past influence participation and representation in advocacy governance processes?

Need to include specific strategies to build capacity and resources to ensure participation for DPOs and the disability sector in future

Disability Studies should be a foundational course in all higher education institutions so that all graduates are conscientised about disability inclusive policies and development programmes across all sectors.

	47
	X
	
	
	

	A
	X
	
	
	

	(ii)
	
	
	X
	Was only government institutions consulted – what about private sector? If all were consulted then I fully agree with the contents.


Segment B:  The state’s alignment with the general provisions of the UNCRPD as outlined in Articles 1-4
Definition of Disability

	SUBMISSION FROM
	I AGREE WITH THE CONTENT
	COMMENT

	
	YES
	NO
	PARTIALLY
	

	1
	
	
	X
	Ad par 2 & 5: Draft Report does not draw attention to the need for a standard definition of disability in national legislation or efforts being pursued in this regard, if at all.

	3
	
	
	X
	Dementia SA disagrees that South Africa has aligned itself with the CRPD’s definition of disability. While the definition of disability in the social security context is comprehensive and aligns with the CRPD, other definitions of disability do not. The definition of disability in the Employment Equity Act is inadequate. The definition of disability in the Policy on Disability (noted below) should be reconsidered based upon its reliance on subjective determinations of ‘moderate to severe.’

Additional Info:

The Department of Social Development’s Policy on Disability defines disability as “a result of a moderate to severe limitation to a person with physical, sensory, communication, intellectual or mental impairment, to function /or to perform daily activities as a result of limitations/barriers which may be due to economic, physical, social, attitudinal and/or cultural factors.” This definition relies on subjective determinations of ‘moderate to severe’ limitation.

	5
	X
	
	
	

	7
	X
	
	
	

	10
	
	
	X
	No spaces for inherited diseases

People using devices need more information

	11
	X
	
	
	

	13
	
	X
	
	The issue of prevalence is key one and although there is an attempt in the County Report to illustrate the mechanism developed to measure disability and subsequent results, the Country Report does not provide the level of detail to critically analyse or assess the measures themselves; in fact there is no hard discussion of the changes in the definition of disability and even the definitions employed in this section themselves are slippery:

“…reported to have a serious disability – namely, an impairment that prevented their full participation in life activities such as socializing, education and work” (DWCPD, 2012: IV);

“These questions require each person in the household to rate their ability level for a range of activities such as seeing, hearing, walking a kilometre or climbing a flight of stairs, remembering and concentrating, self-care and communicating in his/her most commonly used language, including sign language. During the analysis, individuals who said that they had some difficulty with two or more activities or had a lot of difficulty/were unable to perform any one activity, are then ranked as disabled” (DWCPD, 2012: V).

The Country Report does not also indicate the implications of the lack of clear prevalence data since the 2001 Census; and the 2011 General Household Survey information is presented as being able to demonstrate a continuum with the 2001 Census information. The clear definitional changes and methodological changes should receive further attention that is given currently in the report. 

A further challenge in the reporting process is that the indicators utilized in the 2011 National Census have been explored. This reflects poorly on the Country Report as it fails to indicate whether the Washington Group measures have been continuously employed or whether a new methodology has been employed. Although the determined reader may utilize third-party sources to determine the answer to this issue that it is not tackled in the Country Report is a challenge in and of itself. 

There is a clear conflict of definition employed here between what is stated in the Country Report as being the adopted definition of disability (as outlined in DWCPD, 2012: 3) and the indicators used in the Washington Group census instruments. It is not clearly understood by the reviewers as to the rationale behind the statement that South Africa adopts the definition of disability as articulated in the CRPD, but fails to apply this within its own measurement of prevalence. 

Although the Country Report highlights the difficulties posed by the usage of different definitions in the context of South Africa, this has not received the attention it deserves – only three definitions are highlighted, when in reality there are a greater number of definitions of disability that have been and continue to be employed. Note the following definitions highlighted in the Country Report: 

“…reported to have a serious disability – namely, an impairment that prevented their full participation in life activities such as socializing, education and work” (DWCPD, 2012: IV);

“These questions require each person in the household to rate their ability level for a range of activities such as seeing, hearing, walking a kilometre or climbing a flight of stairs, remembering and concentrating, self-care and communicating in his/her most commonly used language, including sign language. During the analysis, individuals who said that they had some difficulty with two or more activities or had a lot of difficulty/were unable to perform any one activity are then ranked as disabled” (DWCPD, 2012: V);

“an evolving concept resulting from the interaction between persons with impairments and attitudinal and environmental barriers that hinders their full and effective participation in society on an equal basis with others” (DWCPD, 2012: 3);

The Country Report also highlights the definition utilized for ‘social security benefits’: 

“’Disability’ is the loss or elimination of opportunities to take part in the life of the community, equitably with others that is encountered by persons having physical, sensory, psychological, developmental, learning, neurological or other impairments, which may be permanent, temporary or episodic in nature, thereby causing activity limitations and participation restriction with the mainstream society. These barriers may be due to economic, physical, social, attitudinal and/ or cultural factors” (DWCPD, 2012: 3)

The definition of disability utilized in the Employment Equity Act (No. 55 of 1998) is also highlighted in the Country Report:

“people who have long-term or recurring physical or mental impairment which substantially limits their prospects of entry into, or advancement in, employment”

The variety of different definitions creates a multitude of problems which the Country Report should have elaborated on and indicated how a resolution of the conflicts of definitions can be adequately resolved. Notably, the Country Report does not highlight the other definitions utilized in South Africa: 

“a  person who has any of the following: // i) wheelchair users, both self-propelling and attendant push, people in motorized wheelchairs and scooters; // ii) people with ambulant disabilities who walk with sticks or crutches or other assistive devices; // iii) people who for reasons related to their disability experience fatigue and are therefore unable to negotiate long distances; // iv) people who for reasons related to their disability experience continence problems; and // v) people with dexterity impairments, who may use one arm, or a prosthesis, or for reasons related to their disability have restrictions related to their disability have restrictions in their ability to reach grasp or manipulate objects. // b) people with a sensory impairment, which includes: // i) impairments of hearing, such as people who are hard of hearing or deaf; // ii) impairments of sight, such as people who are blind or partially sighted; and // iii) impairments that affect metabolism, resulting in acute sensitivity to temperature, or lack of ability to respond to temperature changes // c) people with an intellectual impairment, which includes people with learning disabilities and mental health problems, who may for reasons related to their disability have restrictions in their ability to find their way around buildings, site or complex, and in the way they acquire and process information related to the services offered within the building. // Note: a disability may be temporary or permanent in terms of a person’s requirements for accessible facilities.” (SANS 10400-S: §3.14).

The SANS 10400-S definition is in particular of concern as it relates to the operational definition of disability utilized in the building/construction/architecture/design sector and was approved after the CPRD definition had already been adopted by South Africa. This represents a particular failure by South Africa to adequately embrace the CRPD. That the definition itself is so thoroughly inconsistent with other legislated definitions, the CRPD and so forth is of further concern: this would seemingly indicate a ‘step back’ from the CRPD and it is unclear why the Country Report chooses to gloss over and ignore that this problem exists and needs addressing. 

	14
	X
	
	
	

	15
	X
	
	
	

	16
	
	
	
	Segment B, no. 9,  line 2:  medication or modification?

	17
	
	
	X
	Disagree with Point 6

Additional Info: 

Disabled children do not have equal access to opportunities accessibility their inherent dignity. As the general public as well certain government department have not have the educated in this country on the country Constitution yet.

	18
	X
	
	
	Additional Info: 

Organisations still tend to use the medical model which concentrates on the disability and not on what the barriers for the person with the disability are( Social Model).Many parts of the Mental Health field still relies on the medical model .Evidence of this is the definition of disability for a person with mental illness. The definition is attached to the diagnosis.

	19
	X
	
	
	There is inconsistency and various laws are contradictory.

A precise definition and the various laws to be harmonised to that precise definition.

	20
	X
	
	
	

	21
	X
	
	
	

	22
	
	
	X
	The SA government claims to align itself to the definition or in fact the non-definition of disability in the CRPD by its ratifying the CRPD and its Optional Protocol. We have problems with the fact that for the purpose of social security and employment equity this government still uses definitions of disabilities which see the “problem” as inherent in the individual and not as a result of the interplay between society and the community at large with the purpose of putting barriers in place which prevents full inclusion of people with disabilities.

The language of impairment goes contrary to the spirit of the CRPD and its paradigm changing ethos. Clearly a lot needs to be changed in this country before the full import of the CRPD is respected.

	24
	X
	
	
	

	25
	
	
	
	SA has one of the most progressive constitutions in the world.  It provides a framework for which the rights of persons with disabilities are respected and promoted.  While we have the overarching constitutional framework and subsequently the white paper on the integrated national disability strategy, DWCPD failed to create an environment where disabled people has equal access to employment, education, safety and health care, and a safe space to enjoy a prosperous life.

	26
	X
	
	
	

	27
	X
	
	
	

	28
	X
	
	
	

	29
	X
	
	
	

	30
	X
	
	
	

	31
	X
	
	
	

	32
	X
	
	
	

	33
	X
	
	
	The 
nterventi is  complicated  as it must take into consideration the inputs of the disability sector itself.

 Inputs from the sector to be incorporated into the definition.

What about the disability which will lasts less than a year if we define it in terms of the one expected to lasts more than a year.

	34
	X
	
	
	

	35
	X
	
	
	

	36
	X
	
	
	

	37
	X
	
	
	

	38
	X
	
	
	

	39
	X
	
	
	

	40
	X
	
	
	The involvement of people with mental health challenges should be encouraged in all spheres of government in order to align with the general provisions of the CRPD

	41
	X
	
	
	

	43
	
	
	
	It will be helpful to provide a source for the definition of disability set out in paragraph 2 (p. 3), especially since this is apparently not derived from the main pieces of legislation where ‘disability’ is one of the operational definitions (such as the Employment Equity Act 55 of 1998 and the Social Assistance Act 13 of 2004). Providing information on the origin of this definition is especially important since it provides an interpretation of the notion of ‘long-term’ as required under the reporting guidelines adopted by the Committee on the Rights of Persons with Disabilities. 

Please note that an additional definition of ‘severe or profound intellectual disability’ is found in the Mental Health Care Act 17 of 2002 [MHCA].

All of the above definitions will have to be tested against the understanding of disability as encapsulated in the Convention, which focuses on the removal of barriers that hinder the full and effective participation of persons with disabilities in society on an equal basis with others.
  Definitions that are based on the limitations of persons with disabilities or the degree to which they differ from ‘the normal’ will therefore no longer be acceptable. (See in this regard also the submission on the draft report by the Ubuntu Centre.) 

It may be helpful to add here that the disjuncture arising from disparate definitions of disability in various pieces of legislation is one of the arguments in favour of considering consolidated disability-specific legislation in South Africa.

	44
	X
	
	
	

	45
	X
	
	
	

	46
	
	
	
	The issue of disability and definition has been reviewed, rather comment on alignment with service providers as well as looking at how curricula of basic and higher education institutions are effecting these changing perspectives as part of transformation and diversity.

Does each sector need a definition specific to purpose?

	47
	X
	
	
	

	A
	X
	
	
	

	(ii)
	X
	
	
	


II.
Implementation of the General Principles and Obligations

	SUBMISSION FROM
	I AGREE WITH THE CONTENT
	COMMENT

	
	YES
	NO
	PARTIALLY
	

	3
	
	
	X
	Additional Information:

South Africa has the basic legal framework in place to prohibit discrimination based upon disability status and to respect, protect and 
nterv the human rights of persons with disabilities. As noted in the Draft First Country Report, South Africa’s Constitution prohibits discrimination based upon disability, and the Promotion of Equality and Prevention of Unfair Discrimination Act prohibits unfair discrimination based upon disability. The 1998 Employment Equity Act prohibits unfair employment-related discrimination based upon disability. The 2006 Older Persons Act contains provisions to protect all older persons including older persons who are disabled, frail or otherwise in need of care and protection. The government provides a modest disability grant to those who manage to navigate and comply with the application process. 

Since South Africa signed and ratified the CRPD, however, the national government has lacked effective leadership and management on matters concerning persons with disabilities. The Office on the Status of Disabled Persons was ‘merged’ into the Department of Women, Children and Persons with Disabilities in 2009. The First Draft Report accurately notes that the transition caused delay in finalizing this Report. However, the First Draft Report fails to address the overwhelming inadequacies of this Department in its first several years, as revealed in the Annual Report 2011-2012 audit which reports wide-spread organizational and financial mismanagement of the Department. The result has been a significant setback in the ability of this Department to implement the laws and policies aimed at improving the lives of persons with disabilities.

	5
	X
	
	
	

	7
	X
	
	
	

	10
	X
	
	
	

	11
	X
	
	
	

	12
	
	
	
	Additional Information:

In terms of the Citation of the Constitutional Laws Act, 2005 (Act No. 5 of 2005), no Act number shall be associated with the Constitution, the Constitution shall be referred to as the Constitution of the Republic of South Africa, 1996

	13
	
	
	X
	Although the Country Report adequately outlines the implementation of the general principles and obligations it does not seek to explore these further or balance them against each other, for example the issues around operation of ‘unjustified hardship’ is not balanced against the issue of discrimination as defined by PEPUDA. This is an area, for example, that requires further explanation, at least with regard to procedural issues in the public and private sector. The balancing of ‘unjustified hardship’ and ‘reasonable accommodation’ also represents a particular difficulty that needs to be explored. 

	14
	X
	
	
	

	15
	X
	
	
	

	17
	X
	
	
	

	18
	X
	
	
	

	20
	
	
	X
	Need to change def of reasonable accommodation “modification (not medication)

	21
	X
	
	
	

	22
	
	
	X
	With regards to point 7, on disability mainstreaming, we will argue that this was relevant to the period in which disability was not given adequate recognition. However, with the inception of the CRPD we will argue that the focus should be changed to be more reflective of the paradigm shift of the CRPD. Here we propose that the new core principle should be about DPO leadership. In many sectors of the disability community (outside of government) the role of DPOs have been subsumed within the general disability service provider NGO framework, wherein real executive say of people with disabilities themselves have been largely ignored as the power players have more often than not been benevolent and well meaning professionals and family members speaking for people with disabilities. Therefore we argue the case that DPOs leadership and capacitating of DPOs will go far to result in real and authentic best practices of inclusion. In fact much tokenism exists in SA where often there is a blurring of boundaries between the real DPOs and disability NGOs run by professional service providers

	24
	X
	
	
	

	25
	
	
	
	The majority of people with disabilities in SA are unemployed.  Amongst the deaf, the level of unemployment is as high as 65%.  Access to job opportunities remains restricted amongst a significant proportion of people with disabilities, with 10.5% of the disabled population having no education.

	26
	X
	
	
	

	27
	X
	
	
	

	28
	X
	
	
	

	29
	X
	
	
	

	30
	X
	
	
	

	31
	X
	
	
	

	32
	X
	
	
	

	33
	
	
	X
	Disagree with: The review of all equality laws by the Law Review Commission.

1. Discrimination be considered a criminal act.

2. Vigorous awareness on the Acts and related prescripts.

3. New legislation sufficient to deal with disability and how society should respond, so there is no need for new laws.

4. Budget for assistive devices to avoid discrimination on appointments.

	34
	X
	
	
	

	35
	X
	
	
	

	36
	X
	
	
	

	37
	X
	
	
	

	38
	X
	
	
	

	39
	X
	
	
	

	40
	X
	
	
	

	41
	X
	
	
	

	43
	
	
	
	Para 8: South African Law Review Commission: should read ‘Law Reform Commission’. 

Para 9: any medication of adjustment… should read ‘any modification or adjustment’. 

Para 12: It is not sufficient for the South African government to note in respect of Article 4 that it ‘endorses’ these general obligations. We recommend that this section of the report should reflect a clearer recognition of the fact that the government, upon ratification of the Convention, has incurred obligations that are legally binding under international law, (and that may also become binding at domestic level once the requisite legislation has been enacted).
 

Important among these are the provisions of Article 4(2), which confirm the general principles relating to the measures that states parties should take with a view to progressively achieve the social, economic and cultural rights in the Convention. Significantly, Article 4(2) specifies that this must be done without prejudice to those rights in the Convention that are immediately applicable according to international law. An example of the latter would be the prohibition of disability-based discrimination. 

In respect of the socio-economic rights, we recommend that the country report should indicate the South African government’s awareness of the following statement by the Committee on Social, Economic and Cultural Rights [CESCR]: 

‘Nevertheless, the fact that realization over time, or in other words progressively, is foreseen under the Covenant should not be misinterpreted as depriving the obligation of all meaningful content. It is on the one hand a necessary flexibility device, reflecting the realities of the real world and the difficulties involved for any country in ensuring full realization of economic, social and cultural rights. On the other hand, the phrase must be read in the light of the overall objective, indeed the raison d’être, of the Covenant, which is to establish clear obligations for States parties in respect of the full realization of the rights in question. It thus imposes an obligation to move as expeditiously and effectively as possible towards that goal.’

Although this comment was made in relation to the Covenant on Social, Economic and Cultural Rights, we suggest that it is equally applicable to the CRPD.

This implies that it is important for the report to indicate, where appropriate, how the government has put in place measures to progressively (expeditiously and effectively) move towards the goal of full realisation of the socio-economic right in question. The provisions of the Convention, underpinned by international law, are also in this regard amplified by the duties imposed on the state by the South African Constitution to take concrete steps to realise socio-economic rights, as explained by the Constitution Court in the pivotal Grootboom judgment.


	44
	X
	
	
	

	45
	X
	
	
	

	47
	
	
	X
	The assertion that the White Paper on an Integrated National Disability Strategy (INDS), released in 1997, is currently under review is misleading as the review has been on the table for over three years with no significant progress being made.

	A
	X
	
	
	“The Constitution specifically mentions the principles on non-discrimination based on disability, gender or age, equality between men and women”

I suggest that the report should have quoted the section of the Constitution that illustrates the aforementioned. 

Paragraph 6 and 8 of the report seem to be mentioning one and the same thing which makes this section redundant. 

Paragraph 9 talks about the Employment Equity Act of1998 which is excellent, however, I feel that there’s a need to also mention the Employment Services Bill which also consists of a chapter that deals specifically with issues of persons with disabilities in a work place.

	(ii)
	X
	
	
	

	(iii)
	
	
	
	Implementation of the Children’s Act with regards to disabled children seem to pose serious challenges, see Trynie Boezaart “The Children’s Act: A valuable tool in realising the rights of children with disabilities” 2011 Journal for Contemporary Roman Dutch Law 264 et seq.


III.
Prioritisation of implementation of CRPD articles
	SUBMISSION FROM
	I AGREE WITH THE CONTENT
	COMMENT

	
	YES
	NO
	PARTIALLY
	

	1
	
	
	X
	Ad Par 14 – Prioritisation set out excludes three fundamental components of disability-related human rights violations, namely, poverty, access to justice and gender.

	3
	
	
	X
	Please see the comments of Dementia SA below, at Section CC.

	5
	X
	
	
	

	7
	
	
	X
	A number of critical areas have not been rolled out to the provincial and local (municipal) levels.

	10
	X
	
	
	

	11
	X
	
	
	

	13
	
	X
	
	There is insufficient detail to provide a detailed response. It is noted that this portion of the Country Report is vague and further details need to be undertaken e.g. in what manner have “[a]dditional CRPD articles” been ‘prioritized’ (DWCPD, 2012: 5). The statements generated in this portion of the Country Report are unsubstantiated by any detail and this is problematic. 

	14
	X
	
	
	

	15
	X
	
	
	

	17
	X
	
	
	

	18
	X
	
	
	

	20
	X
	
	
	

	21
	X
	
	
	

	24
	
	
	X
	DOH defi itely not doing enough to address the huge gap / lack of rehabilitation services, especially in aspects such as ensuring sadequate funding and posts for rehabilitation professionals such as physiotherapists, occupational therapists, speech therapists and audiologists, as well as orthotists and prosthetists..

There is still also consistently backlogs for mobility assistive devices , prosthetics, and hearing aids.  See further comments under the specific Article.

The promotion and implementation of Article 26 on Habilitation  & Rehabilitation 

	
	
	
	
	

	25
	
	
	
	The DWCPD failed to prioritise the implementation of UNCRPD.  It’s poor financial management and inappropriate spending priorities has become defining characteristics.  In doing so the department side-lined people with disabilities.  It failed to adequately incorporate the convention into its own legal framework, which weakens the effect of the convention in SA.  Without a legal framework the convention could at best be used by the courts as an interpretive guideline.

	26
	X
	
	
	

	27
	X
	
	
	

	28
	X
	
	
	

	29
	X
	
	
	

	30
	X
	
	
	

	31
	X
	
	
	

	32
	X
	
	
	

	33
	X
	
	
	Disagree with: Alignment of CPRD articles with national proprieties.

. Disability mainstreaming to be included in the performance instruments of SMS members.

2. Inclusion of organisations of people with disabilities at local level as a challenge.

	34
	X
	
	
	Popularisation of the CRDP was conducted to departmental employees since 2008 to date.

	35
	X
	
	
	

	36
	X
	
	
	

	37
	X
	
	
	

	38
	X
	
	
	

	39
	X
	
	
	

	40
	
	
	X
	Disagree with : that Equal access for persons with disabilities to opportunities and services in rural areas has been effected because disabled persons I most rural areas still struggle to get access to developmental opportunities

	41
	X
	
	
	

	44
	X
	
	
	

	45
	X
	
	
	

	46
	
	
	
	Be specific – what has been targeted?

Rehabilitation as part of health is missing and must be prioritised and raised as a separate point

The career-pathing of community workers in health, social development, agriculture and other sectors needs to be addressed so that needs of disabled people and families are meet through disability-inclusive programmes that are sustainability.

	47
	X
	
	
	

	A
	
	
	X
	With regards to paragraph 16, one may argue that mostly, organizations of and for persons with disabilities cater for persons who stay in semi-urban and in urban areas. Persons with disabilities from rural areas are still oppressed, marginalized and they are not aware of their rights. 

	(ii)
	X
	
	
	


Segment C:  Progress in implementation of specific CRPD Articles
2. ARTICLE 5: Equality and non-discrimination

	SUBMISSION FROM
	I AGREE WITH THE CONTENT
	COMMENT

	
	YES
	NO
	PARTIALLY
	

	1
	
	
	X
	Additional Information:

Ad paragraphs 17-27 – The discussion of Article 5 has omitted a widespread manifestation of discrimination in South African society.

Despite South Africa’s strong anti-discrimination public agenda, persons with disabilities and their families remain victims of stigma, prejudice and ostracism. Disability is widely misunderstood and commonly associated with punishment, curses and failure (Lansdown 2002). Discrimination was a strong theme in almost every written submission, notably those by CREATE, Down Syndrome SA, UWC Centre for Disability Law and Policy, Association for the Physically Challenged, R2E CWD, Central Gauteng Mental Health Society, Afrika Tikkun, Werksmans Attorneys and WITS Centre for Applied Legal Studies.  The severity of the problem, as illustrated by the submissions, has not been captured in the Draft Report.

Under this Article, the content of the Draft Report is insufficient to represent the deeply ingrained stigmatisation, and consequent discrimination, against persons with disabilities that exists in South Africa.  Expansion upon “deep-seated prejudices” is warranted. Mothers are traditionally blamed, and disability is commonly associated with punishment from God or ancestors.  Lansdown stated that having a child with a disability doubled the likelihood of the mother being abandoned by her partner (2002).  These are important points that need to be explicitly mentioned.

Ad paragraph 18 – 4.8 As set out above, it must be acknowledged that in the provision of services for persons with disabilities there is disjuncture between this theoretical framework and the lack of effective implementation of such rights. Article 4(2) of the Convention specifically indicates that States are obliged to undertake measures to the maximum of their available resources to realise the rights outlined in the Convention. We contend that the Government is failing to do this.

Ad Paragraph 22 – The content of this paragraph is misleading. An “out-of-court” settlement does not create legal precedent and cannot be relied upon as a directive for all court buildings to be made accessible. As mentioned above (and below in response to 37.8), it would be constructive for the Draft Report to inform on whether this is being achieved in practical terms. According to the 2011/2012 Annual Report of the Department of Justice & Constitutional Development (at page 28), 23 new small claims courts were developed in this period. There is no indication as to whether these courts are indeed universally accessible to persons with disabilities.

With regard to the Willie Bosch case (also mentioned at 37.7), the question arises as to why Government opposed such a case, calling for the accessibility of a police station, in the first instance. It should not be up to individual citizens to bring legal proceedings, which are both lengthy and expensive, to compel Government to adhere to and carry out these obligations. 

Ad Paragraph 25 – We agree with Government’s mention of “a number of obstacles” to the application of the right to equality. In our experience, these obstacles are not a temporary complication, hindrance or hurdle. More often than not, they are a complete and total barrier to exercising the right to equality on the basis of disability that is so well protected in South African legislation. The court process is expensive, daunting and complicated for any person without legal training. Coupled with the extra obstacles mentioned in paragraph 25 due to poverty, disability and inaccessibility, the court process is underutilised, an observation which is supported by the very few disability related legal judgments that are produced each year.  The description in the Draft Report is not sufficiently clear to paint the disjuncture between law and policy versus practice. 

	3
	
	
	X
	South Africa’s legal framework complies with the CRPD. But

Persons with cognitive disabilities (such as dementia, including Alzheimer’s Disease and AIDS Dementia Complex) receive no acknowledgement in any South African policies, charters, and other documents relating to persons with disabilities. It is only in the Older Persons Act 13 (2006) that people with dementia are mentioned as a vulnerable group open to exploitation, neglect and abuse as well as the need for training, education, support and awareness which must be provided. 

Dementia SA was very involved in the drafting of the OP Act and ensured that people with dementia were not excluded. However this is the only piece of legislation in SA in which they receive protection through the use of the word DEMENTIA. Such exclusion of this population group (which is amongst the most vulnerable of groups) of persons with disabilities is, in fact, discriminatory. Dementia SA would even go so far as to mention that requests to Government to assist with funding for awareness, education and training programmes has fallen on deaf ears.

Additional Information:

At the Draft First Report’s paragraph 26, reference should be made to the SAHRC’s recent Equality Report which contains two chapters relating to persons with disabilities.

	5
	X
	
	
	

	7
	
	
	
	Additional Information:

South Africa is known worldwide for the quality of our legislation, policies and strategies.  However, challenges continue in terms of implementation thereof.  Equality and non-discrimination relies does not rely on intent, but rather on implementation to realise the rights of people with disabilities.

Similarly, paragraph 22 on page 6 describes the intention of the Department of Public Works to make public services building accessible, but does not provide information on implementation.

The report refers in paragraph 24 on pages 6 and 7 to the right of people with disabilities to economic independence and the example is Standard Bank is cited.  However, the report is silent on the fact that the South African Government (despite the best intentions) has not achieved the targeted 2% employment of people with disabilities.

While many obstacles are listed in paragraph 25 to the application of this right, the fact that many people with disabilities (especially in under-served rural and peri-urban areas) are unaware of their rights.  There is a major need for awareness regarding the UNCRPD and the rights of people with disabilities.  Epilepsy South Africa proposes a partnership between the Government and disability organisations (SADA) for a major awareness campaign.

In addition, a major undertaking is required in both the private and public sectors to equip employees and officials with information on disability equality.  The Disability Equality Training (DET) programme of the International Labour Organisation (ILO) is ideally placed to achieve this.  Sadly, Epilepsy South Africa is currently the only organisation accredited with the ILO to offer this training programme in South Africa.  We thus urge an expansion of this programme to include other disability organisation and an undertaking by the public and private sectors to participate actively in such programmes.

The experience of Epilepsy South Africa in recent years regarding a complaint lodged with the SAHRC underlines the capacity challenges identified in paragraph 25 on page 7.  Investigation of this case has dragged on for some 18 months with documentation being lost regularly due to staff turnover.  This, in itself, presents a violation of human rights by the very body established to protect it.

	10
	X
	
	
	NPO needs funding support for equality programmes

	11
	X
	
	
	

	12
	
	
	
	Paragraphs 19, 20 22---: It may be advisable to quote the full citation of the case and to be consistent with the format of citation so as to enable  the Committee and other readers of the report to access the cases should they so wish.  Example : Prinsloo v van der Linde & Another  1997(3) SA 1012 CC / 1997 (6) BCLR 759
Para 21: The Promotion of Equality and Prevention of Unfair Discrimination Act, 2000 stipulates that all High Courts are Equality Courts.  However, not all magistrates’ courts are equality courts but only those which are designated by the Minister of Justice and Constitutional Development.  The designation is done only once presiding officers and staff for such courts have received appropriate training.  

It is proposed that the last sentence of paragraph 21 be reworded as follows:  “ It is important to note that a complainant only needs to make out a prima facie case of discrimination whereafter the burden of proof shifts to the Respondent, who must show that such discrimination did not take place, or if it did, that it was not unfair.”

	13
	
	
	X
	In general the Reviewers were satisfied with this section of the Country Report, but would like to direct that further detail be given to paragraph 25, which details with obstacles to the application of the rights afforded by legislation in South Africa. Further detail regarding the costs of maintaining a suit in the Equality, Civil or Labour Courts should ideally have been explored as this, for example, cuts through to the heart of the issues concerning the linkages between disability and poverty. What is indicative about South Africa is the presence of good equality based-legislation, grounded in substantive re-orientation of society as concerns disability, and the poor response by Civil Society and the South African public to utilize these instruments; although the capacity restraints experienced by the SAHRC are an area where this can be explained; it does not, however, fully outline the structural, socio-economic and cultural issues concerning why the Equality legislation has only been tested on a few occasions – what the Country Report is shy in expressing is that the examples of suites in this section are not representative of a body of legal precedent, but form the legal precedent almost in its entirety. 

	14
	X
	
	
	

	15
	
	X
	
	There is total isolation of people with disabilities in rural and under-developed areas where they do not access services

	17
	
	
	X
	Disagrees with Point  20

Additional Information:

More educational program should be rolled out to the general public as well as Department of Education official’s .As all our children do not experience equality and are still discriminated against.

	18
	X
	
	
	Additional Information:

People with mental illness and intellectual disability are still marginalised within the disability sector. Attention is more on physical disability. Persons with disabilities that are placed into employment are currently mostly persons with physical disabilities.

The disability that is mentally or neurological is sometimes invisible and medical practitioners with inadequate knowledge of psychiatry tend not to believe the persons with mental illness and will be sent from pillar to post.

	20
	
	
	
	Both communication and language barriers can be problematic

Availability and access to sign language interpretation countrywide problematic

	21
	X
	
	
	

	22
	
	
	X
	We remind the DWCPD of the anti discriminatory ethos of the CRPD and that treating some parts of the community differently because of their disability is a violation of their rights under the CRPD. We argue therefore that in the case of people with psychosocial disabilities (mental disabilities as per the CRPD), using mental illness criteria to deprive them of the rights goes contrary to the provisions of the CRPD. Therefore we disagree with the claim in 17 that SA complies fully in law and policy with Article 5.

	24
	X
	
	
	

	26
	X
	
	
	

	27
	X
	
	
	The Provincial Administration upholds equality clause in the Constitution of Republic of South Africa and its supporting policies.

	28
	X
	
	
	97 Buildings were audited in respect of accessibility for disabled society between 2009 -2012. The breakdown is as follows = 43 Schools , 32 Government buildings , 6 Clinics , 6 Hospitals , 5 Police stations , 4 SASSA Offices and  01 Thusong Centre.  Based on the Disability audits conducted in departments we have a challenge of not having trained sign language interpreters at the front office/ desk to cater for the deaf society. 

	29
	X
	
	
	

	30
	X
	
	
	

	31
	X
	
	
	

	32
	X
	
	
	

	33
	
	
	X
	1. People with disabilities should not be discriminated when allocating tasks.

2. Fair discrimination should not be abused to achieve certain interests.

	34
	X
	
	
	

	35
	X
	
	
	

	36
	X
	
	
	

	37
	X
	
	
	

	38
	X
	
	
	

	39
	
	
	x
	The cases quoted should act as benchmark for all public places but the status quo remains because no general blanket is applied to all the places.  This could fast-track the process of not discrimination in all public places.  The rural areas remain havens of discrimination due to lack of resources.  More follow up should be made in rural areas.

Par 19:  The quote ‘at’ should be put in brackets not only the ‘a’

	40
	X
	
	
	

	41
	X
	
	
	

	43
	
	
	
	Para 22: It should be clarified that in terms of the Muller settlement, all courts should have been modified to be accessible by 2009. This is mentioned elsewhere, but it will be helpful to the reader to have this information where this matter is raised the first time.

	44
	X
	
	
	

	45
	X
	
	
	

	46
	
	
	
	Making court documents available in braille is a nice example of progress

	47
	X
	
	
	

	A
	X
	
	
	The report does not outline the best interests of the child standard- as set out in section 28 of the Constitution and enumerated in various sections of the Children’s Act- particularly section 7 and 9.

	(ii)
	X
	
	
	

	(iii)
	
	
	
	We do discriminate against disabled girls in the way we treat their reproductive rights, see: Trynie Boezaart “Protecting the reproductive rights of children and young adults with disabilities: The roles and responsibilities of the family, the state, and judicial decision-making” 2012 Vol 26 Emory International Law Review 67-85 available at http://www.law.emory.edu/fileadmin/journals/eilr/26/26.1/Boezaart.pdf.

	(v)
	
	
	
	Government focuses too much on feedback from disability organizations and excludes the majority of individuals with disabilities who are not affiliated to any organization.


B.
ARTICLE 8:  Awareness Raising 

	SUBMISSION FROM
	I AGREE WITH THE CONTENT
	COMMENT

	
	YES
	NO
	PARTIALLY
	

	3
	X
	
	
	Additional Information:

Awareness about cognitive disabilities (such as dementia, including Alzheimer’s disease and AIDS Dementia Complex) is missing from any existing awareness campaigns sponsored by the government. The lack of public awareness about dementia was highlighted by the 2009 CASE study (commissioned by the Department of Social Development) on The Status of Older Persons in South Africa. 

Dementia SA wrote to the Director General of Dept of Health regarding the Global Ageing And Adult Health Survey requesting the inclusion of vital information which could have been built into the study about dementia and Alzheimer’s disease.

(moved from Education) – dire need exists for the training of all professionals – across all disciplines – rendering care to people with dementia – including screening and diagnosing, support and counselling of the families. This does not exclude all traditional healers, traditional leaders and community leaders as well as the great numbers of faith-based organisations.

	5
	X
	
	
	

	7
	
	
	X
	There is a continued lack of understanding of disability and the rights of persons with disabilities within all spheres of and levels of the public sector.  The provision of public services is not equitable throughout the country and varies considerably in terms of determining and allocating grants and subsidies to people with disabilities.  Anecdotal evidence not only points to lack of understanding of services available to persons with disabilities but also indicates discrimination based upon stereotypes and misconceptions.  Therefore, at a minimum, a lack of public sector understanding about disability should be acknowledged as an area that continues to require significant attention.  An ongoing public sector education and awareness campaign should be included in Section B to remediate barriers that prohibit individuals with disabilities from freely accessing services and rights afforded them under the law.  Education and awareness strategies should undergo efforts to clearly identify what information is lacking and in which departments and/or offices to provide targeted training.

Additional Information:

Epilepsy South Africa is currently in the process of developing a human rights charter for people with epilepsy which will be published and adopted during the 2013/2014 financial year.
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	X
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	X
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	X
	
	The Country Report makes specific reference to “disability awareness campaign” which had occurred over the “past four years” (DWCPD, 2012: 7); what is this campaign, what has been its extent, who has been tasked with running it and so forth. From the language used, ‘campaign’ refers to a specific set of actions and events that have taken place over the last four years in a systematic manner yet the Country Report fails to indicate what the details of this campaign. It is also unclear in the Reviewers opinion, that any such campaign has actually taken place. If the Country Report is to make these sorts of claims they ought to be adequately detailed and expressed which they are not currently. “Popularisation of the CRPD within organs of the state” (DWCPD, 2012: 7.) is also another statement that requires justification – in a notable example, the Department of Public Works has only just (as of July/ August 2012) established an internal committee on Women, Children, Youth and Persons with Disabilities and prior to the establishment of this committee had not made any reference to the CRPD; even the legal actions mentioned in paragraphs 20 to 22 made no reference to the CRPD but to South African legislative instruments. 

The effectiveness of the ‘workshops and sessions’ outlined in paragraph 30 are also questionable: what feedback mechanism was established and what where its results to demonstrate its adequacy. It is the experience of NCPPDSA and its affiliated APDs that the IDPs, SALGA, Local Government et al. are generally not aware of the CRPD, or for that matter of equality legislation in the country. It is the exception rather than the rule that local municipalities have gender, disability, youth, children etc. boards or directorates – consider Mossel Bay against Ndlambe for example. 

There is no evidence provided in the report that suggests that ‘Taking Parliament to the People’ and the ‘Izimbizo’ programmes adequately addressed the CRPD. This is seen in the general lack of response with these programmes to DPOs within the provinces. It is unclear, furthermore, in what format the CRPD was addressed in these programmes. This should be made clear in the Country Report. 

It is indicated that the OSDP has developed and distributed “policy guidelines for portraying disability in the media to media practitioners” (DWCPD, 2012: 8): this statement requires further elaboration and an indication of the extent of effectiveness and impact that these policy guidelines have made. It is still the case that disability receives little or no media coverage, and stereotypical portrayals of persons with disabilities are still the case. The recent lack of coverage of the Paralympics is a case in point with regard to this. 

The DSD has been highlighted as conducting 64 community advocacy and awareness programmes – what where the extent of these programmes, where did they occur, what was the local DPO involvement, what was the actual nature of the programmes and their input. The statement is made that this has taken place but is completely without reference to the actual nature of the programme itself. 

Various people with disabilities and DPOs, for example, have expressed their concern and disappointment with regard to the very limited inclusion of women with disabilities during government Television appearances and radio talks during Woman’s Month (August).

The Country Report also indicates that DBE and GCIS have produced ‘national’ televised awareness programmes: the Country Report fails to indicate what these programmes actually were, their time-period, content and so forth. There is a complete lack of evidence to support the claim here. Similarly the claim that the DBE has distributed DVDs on the right of children with disabilities to “school in the communities to schools” (DWCPD, 2012: 8) is confusing and is difficult to understand in the context that most community schools lack the facilities to adequately display such DVDs, and it is also not clear what the content of such DVDs are/were and their intended usage – there exists simply a claim that there were these DVDs produced and distributed, and nothing further. This is poor reporting. 

The claim that a “number of departments conduct media campaigns to raise awareness on the portrayal of persons with disabilities in a manner consistent with the principles of the CRPD” is also in need of justification: what campaigns have taken place, when did such campaigns take place, what was their substantive content and so forth. 

A further problem within this section is that these ‘campaign’s or actions the Country Report cannot indicate – beyond the Thutong Education Portal. There is no indication of website addresses, formative names for campaigns that can be undertaken on a literature or web-based search. This is very poor reporting on what should be a light area to highlight compliance with the CRPD Article or non-compliance, as the case is. 

The effectiveness of ‘Disability Awareness Month’ and public understanding and appreciation of 3 December also needs to be considered. The Country Report makes mention of these events, but fails to indicate the impact of these events, what the State response has been, what the impact in respect of the public impact has been and so forth. 
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	X
	There seem to be inconsistency regarding the frequency of implementing the izimbizo programs and their focus on disability- specific matters is still a challenge.
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	X
	Consistency of implementation of the izimbizo programs as well as focus on disability- specific matters is still a challenge.
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	X
	Disagrees with Point  29

Additional Information:

Our organisation has and is still excluded from certain workshops on National level that relate to our children.
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	X
	
	
	More such programmes have to be planned and funded so that there will be more training and education programmes in the different communities.

	20
	
	
	
	How consistent is content across the country/programs etc in the message portrayed; how relevant is it to different contexts and diverse populations/cultures? Is there any screening of awareness raising around particular issues to ensure consistent messages?

Awareness raising around the responsibility that all people have to play a role in including and supporting people with disabilities and breaking down stigmas and social alienation; challenge discriminatory attitudes,  fostering positive images of people with disabilities
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	X
	
	
	

	22
	
	
	X
	

	23
	
	
	X
	It is insufficient to put in the number of workshops held.  In point 31 the OSDP is mentioned.  What does this refer to as the national OSDP no longer exists?  This should be explained.

There needs to be information on the number of people who attended the workshops and the impact of these workshops. There also needs to be information on the awareness-raising activities of provincial government departments.  There should be an evaluation of Disability Month activities and give measures of its impact.  Does awareness-raising really mean workshops and materials?  This hasn’t worked for HIV so how can we be sure it’s working with regard to disability.  We also need to know who the participants are in terms of the workshops and Disability Month activities – if it is mainly people with disabilities.  If so, these people are already aware of disability and it is not the most valuable way to spend the budget.  

	24
	X
	
	
	

	25
	
	
	
	The SA department of WCDP failed to uphold article 8 in terms of raising awareness around the plight of people with disabilities.  Its mandate is to promote, facilitate, monitor and coordinate the realisation of the rights of vulnerable groups, including people with disabilities.  This should be achieved through awareness and capacity building initiatives and programmes.  However, we have seen very little funds being channelled into these initiatives and large amounts of money used to fund lavish overseas trips, conferences and seminars with no tangible outcomes.

	26
	X
	
	
	Mention should be made of DTV on SABC3 as means of awareness raising regarding the deaf

	27
	X
	
	
	The Provincial Administration annually mainstreams disability into the following Human Rights awareness days: Human Rights day, National Women’s day, National Youth day, International Older Person’s day, National Children’s day, 16 Days of Activism on no Violence against Women and Children, World Aids day and International day of Persons with Disabilities.

It negotiated disability radio programme on Thobela FM , Phalaphala FM and community radio stations in the province.

	28
	X
	
	
	The department conducts Disability day celebration annually, 16 Days of Activism of no violence against women and Children and World Aids Day amongst others.
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	X
	
	
	

	30
	X
	
	
	

	31
	X
	
	
	

	32
	X
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	X
	All organs of civil society to be engaged in awareness month rather than government and the sector alone.

1. Awareness campaigns should take place throughout the whole year instead of only during disability month.

2. Information materials should be made available during the campaigns.

	34
	X
	
	
	Career exhibition  to learners with disabilities annual 

Popularisation UNCRPD and the INDS to departmental employees since 2008 to date

Networking with organisation of disabled people on awareness raising e.g. SANAB since 2008 to date
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	X
	
	
	

	36
	X
	
	
	

	37
	X
	
	
	The commemoration of International Day for Persons with Disabilities does not receive the same prominence such as Women’s Day, World Aids Day etc to raise awareness
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	X
	
	
	

	39
	X
	
	
	

	40
	X
	
	
	That as a policy, all spheres of government should set aside a budget for disability awareness, including, but not limited, to schools, hospitals and other important government institutions.  At the moment awareness campaigns seem to be a function of provincial departments and municipalities.  If the same can be cascaded down to the levels of schools, for instance, that can go a long way in raising awareness

	41
	X
	
	
	

	43
	
	
	
	Para 35: It should be noted that people with psychosocial disabilities are generally at great risk of negative stereotypes, stigma and harmful practices, and specific attention should therefore be paid to this group in awareness-raising, information and other campaigns.

	44
	X
	
	
	The Road Accident Fund embarks on awareness campaigns to empower citizens on their rights to claim from the fund. The campaigns further provide information on compulsory cover to all South African road users against injuries sustained from motor vehicle accidents such as persons with brain injuries (eg. Paraplegia, quadriplegia and prostheses).

	45
	X
	
	
	

	46
	
	
	
	Nice, but how do these articulate at intergovernmental level?

	47
	
	
	X
	Although South Africa has indeed undertaken a number of actions to raise awareness of the rights of persons with disabilities such awareness exercises had not always been about CRPD specifically.

	B
	
	
	
	The contents of the Report in this regard are supported

It should be noted that the PSC, through the mentioned reports that were tabled in Parliament and the provincial legislatures and distributed to the executive and heads of departments, placed disability equity at the forefront in holding the State as employer accountable.  In particular the process of undertaking the assessment on disability equity in the Public Service involved a hearing process at national and provincial level where the Heads of Departments were summonsed to appear before the PSC to report on the extent to which they have achieved disability equity and the challenges that they face.  The panel for the hearings comprised PSC Commissioners as well as the Secretary General of Disabled People South Africa, an organisation that promotes the human rights and development of all South Africans with disabilities.

The PSC has also reported the state of disability equity annually in its State of the Public Service Report tabled in Parliament and Provincial legislatures and circulated to the Executive and Heads of Departments.

	(ii)
	X
	
	
	OSDP: when will the name change to OSPWD? (not disabled! But persons with disabilities)

	(v)
	
	
	
	Many people with disabilities struggle to make friends, especially those with mental conditions, because other people do not want to understand the nature of their conditions and therefore misunderstand their intentions or their behaviour, resulting in the person without a disability cutting ties with the person who has a disability.


C.
ARTICLE 9: Accessibility 

	SUBMISSION FROM
	I AGREE WITH THE CONTENT
	COMMENT

	
	YES
	NO
	PARTIALLY
	

	3
	X
	
	
	Yes, especially paragraph 38.10 referencing the SAFMH’s point that accessible information to people with mental and intellectual disabilities has been neglected.

This section of the Draft First Report should reference the Department of Public Works’ Disability Policy Guidelines on providing access to healthcare services, justice, education and training, social security paypoints, sports facilities, etc.

	5
	X
	
	
	

	6
	
	
	
	The subsidies of 1479 beneficiaries (making up 9.8% of the mobility challenged) were enhanced with additional amounts for the house in order to improve access.

The additional subsidy amount to enhance access for the 1479 beneficiaries total R18.5 million as at end of August 2012.
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	X
	Disagrees with:

Built environment –Paragraph 37.3 on page 10 seems to contain an error in that the word “legal” should be “illegal”, i.e. “Any person with a disability could prosecute any organisation through the Promotion of Equality and Prevention of Unfair Discrimination Courts should that organisation’s building be illegal in terms of the National Building Regulations – Part S.”

The statistics contained in paragraph 37.4 on page 10 reports on an accessibility audit but fails to indicate when this audit was conducted.  According to the report the audit indicated that “39% of national hospitals and 49% of rural health institutions scored more than 60% according to the National Health accessibility tool”.  This would also imply that 61% of national hospitals and 51% of rural health institutions (i.e. more than half) scored less than 60%!  While the amount of USD2,875,000 is quoted it would seem feasible that Parliament reprioritise fiscal demands in favour of people with disabilities beyond social grants.

The view expressed in paragraph 37.10 on page 11 does not indicate how such matters were (and should be) resolved.

Additional Information:

Consideration should be given to the inclusion and participation of people with disabilities and organisations representing their interests in the design and planning phases, as well as final construction.

ICT – Epilepsy South Africa would like to acknowledge the contribution made by several radio stations, particularly Radio Teemaneng (Northern Cape), Radio Overvaal (Free State/Gauteng), Radio IFM (Free State) and Radio Koepel (Free State) through regular disability awareness programmes.

Accessible transport – Public transport presents a major challenge to people with epilepsy who are only allowed to drive in terms of legislation) once their seizures are controlled.  This implies that people with epilepsy rely heavily on public transport.  Anecdotal information reveals that limited or no support are available to people with epilepsy who experience seizures on public transport with several cases reported of people robbed and assaulted on public transport while having a seizure.  Epilepsy South Africa recommends education for personnel involved in public transport in dealing with seizures, as well as improved safety and security not only for people with epilepsy, but all commuters.

	9
	
	
	
	Health Infrastructure (KZN) –physical facilities- there still seems minimal drive or commitment- and at no stage is it obvious for the optimal and corrective ACCESSIBLE physical facilities- even in huge public health institutions- both for clients with disabilities as well  as for potential staff/EEA/EWD- as physical facilities are not accessible for PWD- and never prioritised and never corrected to UNIVERSAL DESIGN principles- access to all- wards toilets/baths/showers/ new doorways to offices still not optimal or worse unsafe or no lifts to higher floors-yet never prioritised – no reparation done post-apartheid/ or reparation funding not forthcoming to institutions and as more than R200,000.00 becomes a Head Office matter- yet plans/ consultation with stake holders such as therapists/ employees with disabilities not consultative/not inclusive process and no transparency if any plans. All buildings, especially public health/et al- should be compulsory Universal Design- lifts/ and accessible doorways/toilet facilities proportionate to the size of the community/institution at the least.
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	X
	
	
	

	12
	
	
	
	Para 36: It is suggested that the first sentence of this paragraph  be rephrased as follows:  “The Promotion of Equality and Prevention of Unfair Discrimination Act (Act 4 of 2000) (PEPUDA) stipulates that a lack of accessibility in the workplace for people with disabilities constitutes unfair discrimination..”
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	X
	
	The Country Report needs to take note that due to changes in the Standards Act, the application of Section 9(b) of the PEPUDA is no longer valid. We suggest that this should be addressed and a change to PEPUDA should be included in the Country Report to take account of this. 

Although the Country Report notes that Built Environment legislation is currently under review, it should be noted that this is not currently the case and the last significant changes to the NBR was in 2008. The Country Report does note the low levels of compliance, but should also note that the SANS 10400-S document is fundamentally flawed and that a submission to this effect has been undertaken by SADA and other disability sector organizations to DTI and the National Regulator to this effect with no response from DTI to addressing the nature of the problems posed by the currently promulgated SANS 10400-S. It should be noted that the DWCPD is fully aware of this process. 

Paragraph 37.4. indicates that access audits have taken place with regard to facilities for the following departments: The Department of Public Works; Department of Health; and Department of Arts and Culture. Specifically a tool called the ‘National Health accessibility tool’ is referenced in the document: it is unclear where this document has come from and what its status is. The Country Report needs to provide further details with regard to these access audits, as to the best of the Reviewers knowledge, there has never been any such comprehensive audit scheme put into place. This is exceptionally worrying as there is claim of work that has been done, what appears to be a database of work and so forth and there is no substantive evidence to support these claims. For example, what form do these audits take? Are they benchmarked against the SANS 10400-S (which has only recently been promulgated)? Or against international instruments? Who conducted these audits? In particular the reference to the USD summation is extremely problematic as this suggests that this process has already advanced quite far, without disability sector knowledge or input.

Paragraph 37.5. makes reference to the prioritization of buildings: which buildings were these; what was the rationale/justification behind their selection? Have they been upgraded and so forth. 

What is the status of the discussion held in terms of paragraph 37.6.? Have these discussions been formalized into an MOU? What will be the instrument that will be utilized? 

With regard to paragraph 37.7. which SAPS stations have been renovated? Which ones are planned for renovation? What are the guidelines/standards utilized in each case? What disability sector involvement is envisaged? 

Similarly, with regard to paragraph 37.8., on the discussion of the courts, further information is required.

Paragraph 37.9. makes discussion of the new National School Infrastructure Norms: a cursory examination of these (they have just been promulgated at the time of writing) seems to indicate that the principles of universal design have not been incorporated into the Norms. This needs to be sorted out and highlighted in the country report.

 Generally, with regard to this section of the Country Report, there are two main issues that need to be sorted out:

· The lack of interrogation of information provided by National Departments, notably Public Works;

· The lack of compliance with regard to the CRPD.

An examination of the available information in a critical stance needs to be considered.

There are a number of claims made in this section which need to be substantially backed up. Currently it appears as though substantial progress has been made in light of, e.g. SAPS stations, but a cursory examination of the SAPS stations countrywide provides a different view. 

The problems around the 2010 FIFA World Cup stadia and legacy projects has been highlighted in the Country Report. This needs, however, to be further teased out as there were substantial deviations from FIFA’s own norms, the NBR. This is a critical area where substantial impact could have been achieved. 

There are significant problems with paragraph 138 of the Country Report. As the first issue, there is the claim in paragraph 38.2. that universal access has been ‘mainstreamed’ across a variety of different media; this has clearly not been the case and the Country Report should provide justification if this element is to be retained in its current format. 

Secondly, the SABS does not currently have a sub-committee on ICT Accessibility.

Thirdly, the National Accessibility Portal has not lived up to its founding statements (as outlined in the country report). There is very little information on the National Accessibility Portal, and this needs to be addressed as a matter of urgency and the Country Report should reflect an accurate assessment of the current situation. 

It is also noted that NGO’s continue to run information services with low capacity and no government support. 

Paragraph 38.7. needs to be further elaborated on – how has ‘disability content’ been increased over the past few years? This statement needs some justification. 

Which legislation incorporates the principles of universal access in the transportation sector as indicated in paragraph 39.3.? Despite the legislative and policy environment around the provision of accessible transport concerning the 2010 FIFA World Cup, there was little provision for accessible transport – the transport plan for the City of Cape Town, which called for the extensive use of the Dial-A-Ride service, instead of accessible public transport services, is a case in point. 

Paragraph 39.6. claims extensive consultations – the Reviewers wish to question what the basis of this consultation was, as to the best of their knowledge there was little or no consultation in most of the host cities. This is despite the fact that the disability sector (at their own cost) was requested to form public transport user forums, which were not adequately consulted by government. 

Paragraph 39.7. is incorrect in its statement that 2000 coaches were upgraded. There are currently no coaches in the PRASA fleet which are universally accessible. The source of this information should be carefully interrogated. 

The PRASA universal access guidelines outlined in paragraph 39.9. are substantially flawed documents and PRASA has received several submissions to this effect and has not undertaken any corrections to date. 

Full accessibility to all existing stations and platforms as outlined in paragraph 39.8. was not achieved during the 2010 FIFA World Cup. This is largely due to the lack of platform upgrades for universal access purposes. The Corridor Modernization Programme outlined in paragraph 39.9. does not account for universal accessibility, and this has been an area of extensive consultation with PRASA. 

Although we acknowledge the advances made in terms of physical access into and out of airports to date, largely driven by the ACSA Forum. There are significant universal access challenges that still exist in ACSA facilities and this should be highlighted especially with regard to paragraph 39.10. Training for PAU staff is currently in hiatus as SADA has been commissioned to deliver new training; as of the date of writing this training is still under development. 

The Reviewer’s have neither seen nor heard of specifications for accessible school buses as outlined in paragraph 39.11.

Paragraph 39.13. is noted.
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	X
	Limited ICT access for deaf and blind people is not clearly articulated. 

SASL access in the public broadcast should be acknowledged. 

Provision of accessible transport to employees with disabilities  is still a challenge 
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	X
	most buildings remain inaccessible and not much is being done 

Limited ICT access for deaf and blind people not clearly articulated. 

SASL access in the public broadcast not acknowledged. 

Not much has been done on accessibility of public transport. Most interventions are based in urban areas
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	No 37.3: include not be legal

No 38.9: Words omitted.

No 39.6:  extensively consultations should be rephrased
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	X
	Point  38,9;,38:10,39:11;39:13

38:9 Blind SA, might receive funding provide economic empowerment. Consideration should also be given to assist our blind children as well in getting an education. As schools have to raise funds for the blind  children to receive

At education.

38:10 The country public need to be educated in learn to be show empathy and get to understand different disabilities  not only intellectual disabilities.

39:11    Revised Draft on Norms and Standard was done in September 2012 .PACSEN is forming a Partnership l with National Transport to assist with ensure our Special School get necessary transport.

38:13   Since (NCPPDSA) was appointed as an agent to issue parking discs for persons with physical disabilities.  Do the parking disc include been issue to Parents and caregiver that transport the children also for scholar transport. It would be in the interest that all Disabled Association be able to assist in this matter and be informed on this matter. It point that needs to be taken into consideration  as a priority it would assist in making sure our disabled people are not turned away at public venue and given the necessary parking space required by law and also people transporting a disabled people are not given tickets by local officials .

	18
	X
	
	
	According to the Constitution of South Africa every person has the right to life. Obstetricians and Gynaecologist still advice women to procure abortion because of the disability the baby carried might have. No matter the level of disability is the child has the right to life.
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	X
	Insufficient progress in terms of Universal Access.  Lack of consideration of blind and partially sighted persons. The disability logo is not inclusive of this sector.

Additional Information:

Led by legislation, the government should take the lead in ensuring that universal access includes blind and partially sighted needs. Financial accessibility for example the banking system and ATMs.  

	20
	
	
	
	37.4 Access at all tertiary level training facilities – education or skills based requires further attention. To what extent is their integrated cross –cutting professional training in access related issues

39.12 Dial a ride seems to be coping with only very small no of people with disabilities relative to need.

Has there been progress in ensuring safe restraint of users when using public transport/taxis?
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	X
	
	
	

	23
	
	
	X
	There is no baseline information.  Although the Dept of Public Works has identified 209 buildings for remodelling, how many buildings in total is this Dept responsible for.  Similarly with regards to the courts renovated, 5 out of a total of how many court buildings in South Africa have been made accessible?

The overall total of particular buildings needs to be stated so that it is a true baseline against which future reports can be compared.  There should be an appendix to the report giving a definition of terms e.g. what the South African government means by “accessibility”.

	24
	
	
	X
	Point 39.3:  Although the legislation is in place, what is more relevant is that it is NOT being enforced or complied with in any way.

Point 39.12:  It should be added that the Dial-a-Ride service is ONLY for those persons that are currently in full-time, open market employment (which is very, very few!), and the service is ONLY provided to transport clients to-and from their place of work.  It is also very expensive and unaffordable to many disabled clients.

	25
	
	
	
	Unless there are significant changes to the way human settlements and transport are planned and designed we will not reach the goals of inclusive employment, education, health, recreations and the other desired outcomes for persons with disabilities. Disabled persons face the challenge of menial positions in the work place which are not good enough for growth and development.
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	X
	
	
	

	27
	X
	
	
	Through the National Youth Service programme more than 50 government buildings were made accessible.

The following government departments erected new buildings which are accessible to disabled people:

Office of the Premier

Agriculture

Provincial Treasury

Sports, Arts and Culture

Public Works

Roads and Transport

Health

Economic development

Safety , Security and Liasion

Coghsta

Access to old buildings is still a challenge

	28
	X
	
	
	Revamping of the existing structures is acknowledged but there is a challenge regarding signage to cater for the visually impaired individuals. For example large characters / motif s should be used. There is a challenge with regards to ramps because the specific requirements are not administered.
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	X
	
	
	

	30
	X
	
	
	

	31
	X
	
	
	

	32
	X
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	X
	Tips on  how to deal with people with disabilities should be placed at all the strategic places of the buildings including in the private sector.

	35
	
	
	X
	

	36
	X
	
	
	

	37
	X
	
	
	Accessibility to public transport and many buildings (including government buildings) still remains a challenge for people with disabilities

People with disabilities still continue to struggle with access to information as most of them still rely on the third party to provide them with information.  The lack of resources such as interpreters, braille, etc, still poses a challenge for them to access information.  

	38
	X
	
	
	Office of the Premier occupies five buildings and of the five, only one building is fully accessible to persons with disabilities.

	39
	X
	
	
	

	40
	X
	
	
	That organisations such as NHBRC should prioritise the issue of reasonable access in their training of prospective clientele.

	41
	X
	
	
	

	43
	
	
	
	Para 37.3: ‘Legal’ should read ‘illegal’. 

We further draw your attention to the fact that the remedies provided under the PEPUDA do not include ‘prosecuting’ as it is usually understood; it may be more accurate to phrase this paragraph as follows: 

‘Any person with a disability could bring an action against a person, organisation or company in terms of the Promotion of Equality and Prevention of Unfair Discrimination Act for disability-based discrimination should that organisation’s facilities fail to comply with the prescribed regulations on environmental accessibility.
 This action can be brought in the Equality Court with jurisdiction.’ 

Para 37.8 Add that the settlement required courts to be made accessible by 2009 (see comment above). 

It should be noted that discussions on accessibility usually focus on physical and sensory disabilities. This overlooks, for example, the potential impact of intermittent lighting on persons with epilepsy and fails to make provision for ‘quiet spaces’ to accommodate people with psychosocial disabilities or people with autism spectrum disorder (ASD). 

Similarly, the debates on accessibility and universal access in South Africa have to date not included sufficient focus on the principle of ‘universal design’ (see definition in Article 2 of the Convention). This is a further aspect that should be addressed in future.

	44
	
	
	X
	37. Built Environment

37.2 Consider including: In 2011 the South African Bureau of Standards (SABS) published a new version of the standard SANS 10400 Part S. The application of the National Building Regulations Part S: Facilities for Persons with Disabilities to support the new version of the building regulations. This was a vast improvement on the previous version although it is still a minimum standard (not a universally accessible standard).

39.  Accessible Transport

Paragraph 39.2 omitted the fact that the department of Transport is working towards the goal of ensuring that all modes of transport are universally accessible in line with the Convention and this is seen as the integral part of the sustainability agenda.

Paragraph 39.3 should also mention the fact that the Department of Transport developed an accessible Public Transport Strategy and Action Plan in conjunction with the disability sector.

Paragraph 39.5 be changed to 39.4 and visa-versa

Paragraph 39.6 should read as: The Department of Transport together with Provinces, Municipalities and Agencies consulted extensively with the disability sector with regard to the needs of persons with disabilities and the specifications during the design and planning phases of the 2010 FIFA World Cup. Post the World Cup, the Department further introduced a formal system through which major municipalities would start to improve both rail and road based transport to create an integrated and universally accessible transport network. The approach uses the concept of the travel chain and performance measurement criteria.

Paragraph 39.7 should also include:

The Department of Transport has grants in place to improve road safety programmes and rural road development. Consultation on universal access in rural areas began in 2012, and the Programme of Action related to rural areas is being developed.

The Public Transport Infrastructure and Systems (PTIS) Grant which is used to prioritise new public transport projects and Integrated Public Transport Networks (IPTNS). Currently the IPTNS are being rolled out in 12 urban and six (6) rural municipalities. For the 2012/2013, R5billion has been allocated in the PTIS Grant to 12 Cities that were identified to implement the IPTNS. For the 2013/14 and 2014/15 financial years, R5.55billion and R5.87billion have been allocated in the Medium Term Expenditure Framework, respectively.

The Public Transport Operations Grant (PTOG) provides supplementary funding towards public transport services provided by provincial departments to make public transport affordable and accessible to all poor communities. A total budget of R4.15million was allocated to the nine (9) provincial departments of transport during the 2011/2012 financial year.

On paragraph 39.9 the following should be added: Furthermore, standards and guidelines have been developed for universal access in Integrated Rapid Public Transport Networks (IRPTNs). Infrastructure for the IRPTNS is being developed for buses, trains, minibus taxis and Non-Motorised Transport (Pedestrians). Work has begun on the development of safe pedestrian crossings that are universally accessible. The Department of Transport in partnership with private businesses and the South African National Council for the Blind are finalising the process of developing Tactile Guidance Surface Indicators.

The Department of Transport has embarked on a comprehensive rail upgrade that seeks to place rail at the centre of freight and commuter movement by allocating over R40billion for passenger rail infrastructure and services. A feasibility study has been conducted which noted that the country required 7224 modern coaches to be purchased over 20 years. A condition has been set that 65% of components must be locally manufactured which will result in 75 000 jobs being created. A Black Economic Empowerment programme for the building of new coaches has been conceptualised where women and people with disabilities would be involved.

Paragraph 39.11: Consider removing this since norms and standards for accessible scholar transport have not been developed. However performance standards on Universally accessible buses for all users have been developed and are being circulated. 

Paragraph 39.12: Consider adding this: The Department of Transport has two (2) clear programmes: development of new transport services that are universally accessible and the upgrading of existing ones to new standards. These programmes are being implemented throughout the country in both urban and rural areas with the goal of creating a national system of universally accessible integrated transport networks. This is being achieved through the implementation of universal design access plans.

Add paragraph 39.14 which reads as follows: South Africa has few maritime services for the general public which largely consist of cruise liners. The access to and from cruise liners is being improved as they are being integrated with the IRPTNs projects in Cape Town and Durban.
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	X
	
	
	

	46
	
	
	
	How is this awareness shared- very useful development

Consider design for different disabilities especially communication 

Training in use of ICT should be made available particularly in rural areas

	47
	
	
	
	To state that ten years after the SAHRC Report in 2002, llegislation governing access to the built environment is currently under review to bring it in line with universal access principles is quite not good enough.

In our letter to the President dated 21 November 2011, we recommended the establishment of statutory, independent regulatory agencies in accessible tourism, universal design and Sign Language Interpreter Certification Authority to safeguard and promote the interests of persons with disabilities - precisely in recognition of the lack of enforcement and promotion of accessibility.  DPSA still holds this view.

With regards to ICT, we made recommendations to ICASA - Review of the Existing Regulatory Frameworks for Broadcasting Services in 21 February 2012 as follows:

· Peg Broadcasting service licenses and “must carry” arrangements to Articles 9 and 21 of the UN Convention.

· DPSA calls for the creation of an independent Broadcasting Accessibility Fund (BAF) to ensure 100% accessibility of all digital broadcasting platforms as part of disability 2030 vision.  This will ensure accessibility of all broadcasting content. 

· All broadcasting activities must include the participation of persons with disabilities.  

· Local content regulation to contain a minimum percentage (quota) on disability content.

DPSA still holds the view that above recommendations are necessary for accessibility to gain mileage.

	A
	
	
	X
	In Paragraph 37.9, reference is made to the “New National School Infrastructure Norms”. These have not, as yet, come into effect. A draft version is currently available for comments.

In Paragraph 38.7, The SABC only offers news programmes with sign language interpreters; other information shows do not have sign language interpreters. This makes it hard for deaf or hearing impaired persons to access information as stipulated in the Convention and in the Constitution. 

In Paragraph 39, it is mentioned that “the DOT has published legislation that incorporates the principles of universal access by requiring all public transportation to accommodate persons with disabilities, etc.”

However, the report does not state whether this legislation was implemented by the DOT. Again, it does not state the mechanisms that government is willing to employ to ensure that the aforementioned is implemented. One may argue that currently there is no concrete plan or programmes that are in place to ensure that universal access to transportation is implemented in South Africa. 

	B
	
	
	
	The contents of the Report in this regard are supported.

Whilst the PSC reported on the matter of accessibility in the Public Service in its Assessment of Disability Equity in the Public Service, the events and actions described in the First Country Report provides more recent information on the status in this regard.

	(ii)
	X
	
	
	


D.
ARTICLE 10: Right to life

	SUBMISSION FROM
	I AGREE WITH THE CONTENT
	COMMENT

	
	YES
	NO
	PARTIALLY
	

	1
	
	
	X
	Disagrees with Par 42

Additional Information:

The idea that counsellors should be trained to take into account the right to life of a foetus with a potential disability severely undermines the concept of bodily integrity and the reproductive rights of women to have control over their bodies. Indeed, in May 2010, the African Christian Democratic Party sought to introduce similar amendments to the Choice on Termination of Pregnancy Act. The amendments were unsuccessful, with bodies such as the Centre for Applied Legal Studies and the South African Human Rights Commission stating that the Proposal’s requirements would result in implied interrogation of women seeking abortions and impose unnecessary trauma.

	3
	X
	
	
	

	5
	X
	
	
	

	7
	X
	
	
	

	10
	
	
	X
	All cases for disability must be specified, not just mental health but also emphasis on genetic, inherited, counselling.

Include the element of choice

	11
	X
	
	
	

	12
	
	
	
	Para: 41 – The  Act is referred to as  “Choice of Termination of  Pregnancy Act, 1996 (Act No.92 of 1996)”

General:  There seems to be several inconsistencies and inaccurate references to legislation and institutions in the Report, for example the reference to “the South African Law Review Commission” which is incorrect.  The correct reference is the “South African Law Reform Commission.

	13
	X
	
	
	

	14
	
	
	X
	Act is not properly worded)-  captured as TOP instead of CTOP (Choice on Termination of Pregnancy Act (CTOP)

	15
	X
	
	
	

	17
	X
	
	
	

	18
	X
	
	
	

	20
	X
	
	
	

	21
	X
	
	
	

	24
	X
	
	
	

	26
	X
	
	
	

	27
	X
	
	
	

	28
	X
	
	
	

	29
	X
	
	
	

	30
	X
	
	
	

	31
	X
	
	
	

	32
	X
	
	
	

	33
	X
	
	
	Training of genetic  councillors should be at the expense of government  and not organisations of people with disabilities.

	34
	X
	
	
	

	35
	X
	
	
	

	36
	X
	
	
	

	37
	X
	
	
	

	38
	X
	
	
	

	39
	
	
	X
	What about the view of the religious bodies about the right to life?  They should be stated in the report, perhaps as an introduction about the contrast between them and the State regarding termination of pregnancy

	40
	X
	
	
	

	41
	X
	
	
	

	43
	
	
	
	Para 41: Should read – Choice on Termination of Pregnancy Act… 

The wording of sec 2I(ii) of this Act – ‘severe malformation of the foetus’ – should be reconsidered. As it currently stands, this provision, for example, permits a woman who has been advised following ante-natal testing that she is likely to give birth to a child with Down Syndrome, to terminate the pregnancy, even beyond 20 weeks. While we do not dispute the woman’s right to reproductive choice in this instance, and do not contest the substance of the provision, the language (‘suffering from severe malformation’) is unfortunate when it applies to conditions such as Down Syndrome or disabilities that can be established through ante-natal testing. This provision should accordingly be revisited in the light of the Convention. 

We further endorse the recommendation by the SAFMH in para 42.

	45
	X
	
	
	

	47
	X
	
	
	

	A
	
	
	X
	In Paragraph 41, Act 92 of 1996 is cited. The title of the act is incorrect. The correct title is the “Choice on Termination of Pregnancy Act”.

	(ii)
	X
	
	
	


E.
ARTICLE 11: Situations of risk and humanitarian emergencies 

	SUBMISSION FROM
	I AGREE WITH THE CONTENT
	COMMENT

	
	YES
	NO
	PARTIALLY
	

	3
	X
	
	
	

	5
	X
	
	
	

	7
	X
	
	
	

	10
	X
	
	
	

	11
	X
	
	
	

	13
	X
	
	
	The comments within paragraph 43 are noted within the context that disability has not been included in any disaster management planning or services. 

There is a bland contradiction between the body of paragraph 43 and the opening lines of paragraph 44. It is suggested that the opening lines of paragraph 44 are toned down to more suitably align with paragraph 43. 

It should also be noted that in the processes prior to the 2010 FIFA World Cup preparations, an extensive risk management plan was developed for each stadium, for children who might be left without supervision or get lost. This planning did not include children with disabilities. 

	14
	X
	
	
	

	15
	X
	
	
	

	17
	
	
	X
	

	18
	X
	
	
	

	20
	
	
	
	Is there awareness raising in communities re need to attend to people in community with disability as they may need to act in an emergency to secure safety of PWD

Also in contexts where there are large numbers of people with mobility impairments, is there widespread evacuation strategies in the case of emergency?

	21
	X
	
	
	

	24
	X
	
	
	

	26
	X
	
	
	

	27
	X
	
	
	All departments acquired Evacuation chairs to assist people with disabilities during disaster.

	28
	X
	
	
	

	30
	X
	
	
	

	31
	X
	
	
	There is a need to develop and maintain the database of people with disabilities for information dissemination during disasters and mapping of public institutions which are utilised by people with disabilities

	32
	X
	
	
	

	33
	
	
	X
	Treatment of people during emergencies should be biased towards people with disabilities.

Mayors at local level should be empowered to declare incidents in their areas disasters.

	35
	X
	
	
	

	36
	X
	
	
	

	37
	X
	
	
	

	38
	X
	
	
	

	39
	X
	
	
	

	40
	X
	
	
	That it should be mandatory for departments/municipalities to respond to emergencies within, say, 12 hours in order to rescue and provide food and shelter to the affected citizens

	41
	X
	
	
	

	43
	
	
	
	Para 44 states that ‘when people with severe mental illnesses or profound intellectual disabilities require the services of the South African Police Service to transport them to hospital, this should be done in a safe and decent manner in accordance with the Mental Health Care Act 17 of 2002’. 

However, the Mental Health Care Act [MHCA] envisages three situations where the South African Police Service would be involved in transporting mental health care users to a health establishment (as defined in the Act): 

a) Where a member of the SAPS has reason to believe that a person due to his or her mental illness or severe or profound intellectual disability is likely to inflict serious harm to himself or herself or others, the member must apprehend the person and ensure that she or he is taken to an appropriate State health establishment for assessment of her or his mental health status (sec 40(1) of the MHCA). 

b) Where an assisted or involuntary mental health care user has absconded or if the user has to be transferred from one health establishment to another, the head of the health establishment may request assistance from the SAPS to- 

(a) locate, apprehend and return the user to the health establishment concerned; or 

(b) transfer the user in the prescribed manner. 

The latter includes transfer of an assisted or involuntary mental health care user to a health establishment with maximum security facilities if the user has previously absconded or attempted to abscond or inflicted or is likely to inflict harm on others in the health establishment.

c) Where a State patient or mentally ill prisoner absconds from a health establishment, the SAPS must immediately be notified and requested to locate, apprehend and return the patient to the relevant health establishment (sec 44(1) and 57(1)). 

It is therefore apparent from the above that this example in para 44 of the draft report does not speak to the contents of Article 11 of the Convention, which is to make provision for persons with disabilities who may be particularly at risk in emergency situations, including armed conflict and natural disasters (storms, floods, etc.). The fact that the SAPS is authorised by the MHCA to transport mental health care users under certain circumstances is not an example of ‘emergency measures’, but rather aimed at enacting additional powers for the police to limit the liberty of persons with psychosocial disabilities or intellectual disabilities under certain circumstances.

It may be helpful, under Article 11, to consider measures that have been put in place, for example, to ensure fire safety at residential facilities for people with disabilities and to monitor implementation of these measures. 

See eg: 

http://www.saopf.org.za/press-release/fire-safety-residential-facilties-calls-colective-action 

http://www.looklocal.co.za/looklocal/content/en/springs/springs-news-general?oid=4486843&sn=Detail&pid=490321&-This-should-never-have-happened-

	45
	X
	
	
	

	47
	X
	
	
	

	A
	X
	
	
	

	(ii)
	X
	
	
	


F.
ARTICLE 12:  Equal recognition before the law 

	SUBMISSION FROM
	I AGREE WITH THE CONTENT
	COMMENT

	
	YES
	NO
	PARTIALLY
	

	1
	
	
	X
	Additional Information:

Ad paragraph 59 – Please refer to comments in the General comments section above. 

Ad paragraph 46 – As our submission and those of other organisations continuously point out, the challenges being experienced to accommodate persons with disabilities in the justice system cannot be overemphasised. Obstructions occur at every step of the process, meaning that persons and children with disabilities cannot, in practice, access recourse through the courts, from the initial point of attempting to lay a criminal charge. Please refer to the notes on Article 16 below. 

Rather than recognising persons and children with disabilities equally, SAPS officials often deny them the right to open criminal cases on the basis of disability and immediately judge their ability to act as a witness without any reliance on expert evidence to determine such ability. Often, this personal judgment extends to the prosecutors, who will determine whether to proceed with a prosecution based on their unqualified opinion as to whether or not the victim with a disability will be a reliable witness, once again without reference to an educational psychologist report.

	3
	X
	
	
	Dementia SA agrees with the statement in paragraph 48 that, at times, decision-making measures may be necessary to protect a person with a mental illness or cognitive incapacity such as dementia.

Additional Information:

South Africa law does not currently provide for enduring Powers of Attorney. This means that an individual who has been recently diagnosed with dementia, but who is currently still legally competent, is unable to prepare a Power of Attorney to name a trusted individual to handle financial matters once (if) he becomes legally incompetent. Families of incompetent/incapacitated persons are currently forced to incur very high legal fees to establish curatorships to manage the financial affairs of their loved ones. Dementia SA was informed by Anna-Marie Havenga (Principal State Law Adviser, South Africa Law Reform Commission Department of Justice and Constitutional Development) on 15 January 2013 that the consultation process on the proposed bill is complete and content is being finalized. This bill will introduce enduring Powers of Attorney into South African law and will supplement common law regarding curatorships by establishing alternative measures of assisted decision-making. Dementia SA has been very supportive and has been actively involved in the work of the SA Law Reform Commission around this Bill.

	5
	X
	
	
	

	7
	
	
	X
	Consideration should be given to legislation to assist decision-making for adults with disabilities when required in terms of their disabilities.

	10
	X
	
	
	

	11
	X
	
	
	

	12
	
	
	
	It may be advisable to start with a reference to section 9 of the Constitution of the Republic of South Africa, 1996  which forms the basis/ foundation of every right .

	13
	X
	
	
	The Reviewers wish to draw attention to the sections dealing with epilepsy and epileptic seizures and the Road Traffic Act, which holds that the operation of a motor vehicle may not occur within two years of an epileptic or non-epileptic seizure. 

	14
	X
	
	
	Point 47. Should clarify on the status of people with mental disabilities before the courts of law.

	15
	X
	
	
	

	17
	
	
	X
	

	18
	X
	
	
	Persons with intellectual disability and mental illness are sometimes not given fair chance in court, reason being that their mental capacity does not allow them to go through the court proceedings.

	20
	
	
	X
	

	21
	X
	
	
	

	22
	
	X
	
	Nowhere in the text is it clarified what the SA government’s position is with regard to guardianship laws which are used discriminatorily to deprive people with disabilities of their legal capacity. We remind the DWCPD of the need under the CRPD to domesticate its provision within local legislation, statutes, regulations etc. Nowhere more is this relevant than to abolish guardianship laws which is the intent of the CRPD under this article. 

With regard to 47. Ubuntu and other civil society organisations including the SAHRC have participated in the consultations with the SALRC on the draft Supported Decision Making Amendment Bill, both in Pretoria and Cape Town. The work of the SALRC on this Bill has not originally been a response to providing support to persons with disabilities under the provisions of the CRPPD. In fact it was originally because of lobbying by organisation on Alzheimer’s. Since the CRPD the SALRC have tried to modify its Bill on supported decision making to be inclusive of persons with disabilities and especially psychosocial disabilities, but have mistakenly understood the intent of article 12 on supported decision making and also have been in error on the definition of psychosocial disability. Nowhere near is enough done as a result of these errors by the SALRC to conceptualise and put into place mechanisms which will respect the full legal capacity of people with disabilities in challenging circumstances. Once again there is no attempt to abolish guardianship laws on the statute books in SA.

Regarding 48: The suggestion of the SA government to temporarily allow measures which in effect allows the deprivation of legal capacity based on mental illness, amounts to a reservation which the country had ratified without reservation. It is the contention of Ubuntu and the WNUSP that a strong literal interpretation of the CRPD requires that there are no exceptions to people with disabilities having full legal capacity or equal recognition before the law, and that any measures to restrict legal capacity are in fact prejudicial and discriminatory and thus contrary to the CRPD.

	24
	X
	
	
	

	26
	X
	
	
	

	27
	X
	
	
	Government employees are trained on Diversity Management in order to practice non-discrimination.

	28
	X
	
	
	

	29
	X
	
	
	

	30
	X
	
	
	

	31
	X
	
	
	

	32
	X
	
	
	

	33
	
	
	X
	Capacity to act legally should not only be given to people with mental impairments but all people with disabilities.

Awareness on the rights of people with disabilities to be intensified.

	34
	X
	
	
	

	35
	X
	
	
	

	36
	X
	
	
	

	37
	X
	
	
	

	38
	X
	
	
	

	39
	X
	
	
	

	40
	X
	
	
	

	41
	X
	
	
	

	43
	
	
	
	Article 12 is one of the key provisions of the Convention and a clear understanding of its impact is essential. Art 12(2 states that ‘persons with disabilities enjoy legal capacity on an equal basis with others in all aspects of life’. This statement shifts the concept of ‘legal capacity’ from a binary notion (either one has legal capacity or one does not) to an understanding that all persons have equal legal capacity; that certain people may require support – to a greater or lesser degree – in exercising this capacity. Article 12(3) then imposes a duty on States Parties to take appropriate measures to provide access by persons with disabilities to the support they may require in exercising their legal capacity. (This can be seen as a form of ‘reasonable accommodation’.) The reason for the person’s requiring support is irrelevant: it may be the result of intellectual disability, conditions associated with old age, chronic illness, psychosocial disability, etc. 

This implies that the reference in the draft report to ‘temporary measures [that] may be required to respond to a person with mental illness when there may be a lack of capacity to act legally’ (para 48) rests on the incorrect (pre-Convention) understanding of legal capacity. However, if one proceeds from the premise that all persons enjoy legal capacity on an equal basis, it becomes clear that any legal intervention must be aimed at providing the decision-maker with support in their decision-making rather than substituting the decision with that of a person who has ‘full’ legal capacity.

As noted in A/HRC/10/48, the implementation of the obligations in Article 12 requires a thorough review of both civil as well as criminal legislation containing elements of legal competence (para 44). In addition to the SA Law Reform Commission’s proposed Bill on Supported Decision-making, additional areas to be considered include:

a) the common-law test for legal capacity, amongst others, to make a will or get married, 

b) the common-law mechanism for appointment of a curator bonis or a curator personae by the High Court (the so-called de 
nterve inquirendo), 

c) the appointment of an administrator as provided for in Chapter VIII in the MHCA; and 

d) the inquiry into an accused’s criminal capacity in criminal proceedings. 

At the same time, the notion of ‘informed consent’, which features in a number of laws,
 will have to be re-examined in the light of Article 12(3) and the obligation of States Parties to provide persons with disabilities with the support they require to exercise their decision-making. 

This review of civil and criminal legislation still needs to be undertaken, since the South African Law Reform Commission’s investigation into supported decision-making expressly excludes these aspects.

Para 47: The term ‘supported decision-making’ is preferred to ‘assisted decision-making’.

	45
	X
	
	
	

	47
	X
	
	
	

	A
	X
	
	
	

	(i)
	
	
	X
	The Country Report could have been of greater significance and value (both within and without South Africa) and could have had greater credibility if the general statements contained in the Report were substantiated.  One cannot expect the reader to consult all sources listed at the end of the Report for further information or to substantiate individual statements made.

Additional Information:

Ad par F (Article 12: Equal recognition before the law)

45. Which legislative measures are being referred to in par 45? We suggest that these measures are specified.  

46. We do not agree with the unqualified statement in par 46 that persons with disabilities in South Africa “have the right to  … control their own financial affairs”. Some of these persons might need assistance in the form of either the appointment of a curator bonis; or an administrator in terms of Chapter VIII  of the Mental Health Care Act, 2002.

47. The statement referring to the South African Law Reform Commission’s work in par 47 is not entirely correct. We suggest replacing it with the following: “The South African Law Reform Commission is investigating  the need for alternative and additional measures of assisted decision-making for adults with decision-making impairment. This is a lengthy participatory process which is nearing conclusion.” Note that the aim of the investigation is not a general “review of legislation” – which is the impression created in par 47.

48. According to information available on the Internet, the document referred to in the first sentence of par 48 as A/HRC/10/48 is a summary of the “Thematic Study by the Office of the United Nations High Commissioner for Human Rights on Enhancing Awareness and Understanding of the Convention on the Rights of Persons with Disabilities” dated 26 January 2009.  We scrutinised this document and have difficulty in attributing the first sentence of par 48 to the document since article 12 of the CRPD clearly encourages States Parties and indeed requires that measures for the support of persons with disabilities be put in place. It is not clear to us what the first sentence aims to convey. Paragraphs in the Thematic Study are numbered and it would be easy to, in the Country Report, refer to the exact paragraph/s on which the deduction is based to enable the reader of the Country Report to assess the deduction against its origin.

As regards the second sentence of par 48, no supporting documentation or an indication of the basis for this suggestion is supplied.  To our knowledge no official interpretation of article 12 has been issued by the Government.  The value and significance of this suggestion is lost in the absence of any supporting information.  

The sentence is moreover unclear and ambiguous. We cannot agree with its content as we do not know what is intended. We also do not agree with the underlying assumptions of the sentence (see our comment below).

 What is meant by “measures to respond to a person with mental illness”? Respond in what way and by doing what?  If the sentence is meant to convey that a response is appropriate in the form of  assistance or support  to persons with disabilities to exercise their legal capacity, this should be clearly stated, and the following should be noted in this regard: 

· The sentence suggests that “at times temporary measures may be required …”. This unqualified statement is incorrect as some people may be in need of more permanent or long term assistance to address the person’s need to exercise his or her legal capacity on an equal basis with others. This could be necessary where the impairment is more permanent in nature. The sentence creates the impression that temporary measures could be required with the exclusion of permanent measures – which is incorrect.  The CRPD as well as the South African Government’s National Disability Policy define “disability” as an impairment which may be “long-term”
 or “permanent”.
   

· The assistance should not be limited to persons with “mental illness” (as is suggested). Persons with any impairment which hinders their ability in exercising their legal capacity on an equal basis with others should be included (this could include a psychological, sensory, developmental, neurological, or cognitive impairment – apart from mental illness). The definition of “disability” in the Draft National Disability Policy of the SA Government (referred to in the previous paragraph) includes the following impairments which are relevant in the context of legal incapacity: “sensory, psychological, developmental, learning, neurological or other impairments”. The limitation of assistance in the Government’s suggested interpretation as reflected in the second sentence of par 48  is also not in accordance with the non-definition of “disability” in the CRPD as its article 1 states that “persons with disabilities  include those who have long-term … mental, intellectual or sensory impairments which … may hinder their full and effective participation … on an equal basis with others”. It is incorrect to limit a “response” to persons with “mental illness”  to the exclusion of other persons with disability who may require assistance. 

· The lack of capacity should be a fact  (which can be established by medical or other evidence in practice) and not a possibility (as is indicated by the use of “may” in the last line of the second sentence of par 48 – “… when there may be a lack of capacity to act legally”.). To assist (“respond” to?) a person with “mental illness” when a lack of capacity ”may” exist  could amount to an inroad into the human rights of the person concerned.  The use of “may” in this sentence (and in the sense indicated in the comment) is incorrect. It is suggested that par 48 be amended in this respect also.  The sentence is moreover particularly ambiguous in this regard as the use of “may” could also be an attempt to acknowledge that “mental illness” does not necessarily lead to “a lack of capacity to act legally”. 

	(ii)
	X
	
	
	


G.
ARTICLE 13:  Access to justice 

	SUBMISSION FROM
	I AGREE WITH THE CONTENT
	COMMENT

	
	YES
	NO
	PARTIALLY
	

	1
	
	
	X
	Additional Information:

The Service Charter for Victims of Crime in South Africa does not deal at all with disability. This is an unfortunate oversight as, in our experience, victims with disabilities are more vulnerable to an infringement of their rights by the criminal justice system. 

Ad paragraph 60 – The Draft Report does not delve extensively enough into what these “major challenges” are. Please refer to the comments on Article 16 below. 

One of the reasonable accommodation measures that need to be discussed further in the Final Report is the use of intermediaries, particularly in criminal matters, in order for persons or children with disables to give evidence as witnesses. This is dealt with briefly in paragraph 58. While a child with a disability under the age of 18 has the automatic right to give evidence via intermediary, such a right is not automatic for an adult with a disability and the prosecutor will usually have to decide to make an application for evidence to be given in this manner. Such an application is usually supported by a medical expert report, describing the “mental age” of the victim.  Obtaining such a report is costly and can delay criminal proceedings.

The Final Report should also set out advances made in allowing for evidence to be given through alternate means of communication. 

The Draft Report does not deal with the high instance of undiagnosed intellectual impairment and mental illness in the context of impoverished communities. The Final Report should discuss the difference between intellectual disability and criminal capacity and how this can result in wrongful criminal convictions. A system is required to impede such instances.

	3
	X
	
	
	Additional Information:

The Draft First Report should reference the 2006 Older Persons Act which includes provisions related to access to justice for older persons, including those who may be disabled, frail or otherwise in need of care and protection. It should also reference the Department of Public Works Disability Policy Guidelines which address access to court facilities.

	5
	X
	
	
	

	7
	
	
	X
	More attention should be given to police stations, courts and offices becoming more disability-friendly.  This does not only refer to physical access, but especially attitudinal changes.

	10
	X
	
	
	

	11
	X
	
	
	Par. 52 – Include just after Correctional Services Act (Act. 111 of 1998)

	12
	
	
	
	Second sentence of para 51:  Please see the comments on paragraph 21.
Para 58: Please note that the legislation referred to is incorrect.  The Criminal Procedure Amendment Act, 2001 (Act No. 17 of   2001) amended section 170A of the Criminal Procedure Act, 1977 (Act No 51 of 1977) so as to further regulate the presentation of evidence through an intermediary.  The Child Justice Act, 2008 (Act No. 75 of 2008) established a criminal justice system for children, including children with disabilities, who are in conflict with the law.  One of the objects of the Act is to prevent children from being exposed to adverse effects of the formal justice system by using measures, procedures and mechanisms more suitable to the needs and vulnerability of children.    The Act urged law enforcement officer to take into account the vulnerability of children in respect of arrest, placement and protection when in custody.

	13
	
	18
	X
	The systemic issues concerning the universal accessibility of court structures is noted, although the Reviewer’s would note that this should be more strongly conveyed in the Country Report as it is critical to the question of access to justice itself. 

Paragraph 52 is noted and it is agreed that equal access to justice need to be considered. 

Further information regarding the training of SAPS members as indicated in paragraph 54 is requested. To date the Reviewers have not been appraised of such training. 

Paragraph 56 needs to be re-considered in the view of the rights of persons with post-lingual hearing loss, and in particular the need for induction loops and similar systems over and above sign-language. 

The issues concerned in paragraph 59 have been dealt with earlier. 

	14
	X
	
	
	

	15
	X
	
	
	

	16
	
	
	
	No 49, 2nd sentence should be rephrased.

No 60:  Can the use of the word often be validated?  How many cases justify often?

	17
	
	X
	
	55,57

55. The Act might make provision for access to justice. All SAPS officer still need to be made child friend to for our disabled children.  Funding needs to made available for experts that work with our disabled children and have the to do this project.  .  .Also our disabled children still get abused in school environment. For example a disabled child gets abused in boarding school hostel.  The case has to be first being reported to all authorities.  The abuser can be removed by the SAPS. The Department of Education in the school district or regional office  should suspend the abuser 

With immediate effect and the person remove themselves from the school premise and the hearing in this case should not draw out. We had case for example when the abused were not removed or did not remove themselves from the school. This result in second degree abuse for the child that has been abused still has to experience and see the abuser all the time. In case like this we need the SAPS, 

57. We need all the Mangers (the Principals at all schools to work straight away by Department of Education to work with the Department of Social Development Children Protection Unit to work together in the interest of the child that correct access to justice happens.

	18
	X
	
	
	

	20
	
	
	
	There needs to be widespread access to sign language interpreters, physical assistance and devices to enable person with special needs to participate. Access is also dependent on funding for and availability of accessible transport /accommodation and any additional support reqd to take legal action.  Access to knowledge of rights remains a barrier to progress in this sector.

	21
	X
	
	
	

	24
	X
	
	
	

	25
	
	
	
	Pleased with manner in which minister Zingwana handled the introduction of the traditional courts bill.  She realised that the implementation of this bill would impose an impediment on women’s access to justice.

	26
	X
	
	
	

	28
	X
	
	
	

	29
	X
	
	
	

	30
	X
	
	
	

	31
	X
	
	
	There is a need for compliance by all the Police Stations to the needs of key disabilities that require support i.e. the deaf.

	32
	X
	
	
	

	34
	X
	
	
	

	35
	X
	
	
	

	36
	X
	
	
	

	37
	X
	
	
	

	38
	X
	
	
	

	39
	X
	
	
	

	40
	X
	
	
	That the practice of having sign language interpreters be made a priority in all justice institutions and that having a sign language interpreters in court be compulsory

	41
	X
	
	
	

	43
	
	
	
	Generally, the extremely low number of cases that have been brought by persons with disabilities for violation of their rights (both in the Equality Courts and more generally) speak to the lack of awareness among people with disabilities in SA of their rights and how to claim them. It is also an indication of a lack of access to legal assistance: the Legal Aid Board has strict guidelines in terms of the type of cases it accepts – it takes mostly criminal cases and hardly any civil cases, which would be where most of the rights violations would resort. 

Para 53: ‘Persons with psychosocial disabilities’ has been omitted here. 

Para 56: It is our understanding that while it is true that there is a high level of illiteracy among persons who are Deaf in South Africa, a major difficulty in securing sign language interpreters is often that there are different ‘dialects’ of South African Sign Language (SASL), often related to the specific school for the Deaf that the person attended. It is these variations in SASL, rather than ‘low education levels’ that make it difficult to secure the appropriate interpreters. (It should also be added that prosecutors and court staff are often not aware of these subtleties, and therefore do not ask witnesses beforehand which variations of SASL they use in order to arrange an appropriate interpreter.) 

Para 57: Sec 52 of the Children’s Act (2005) calls for rules to be made to avoid adversarial procedure in children’s court proceedings; these rules should include appropriate questioning techniques for children with intellectual or psychiatric difficulties or with hearing or other physical disabilities which complicate communication. To date these rules have not been put in place. 

Para 61: We endorse the recommendation by the SAFMH.

	45
	X
	
	
	

	47
	X
	
	
	

	A
	X
	
	
	The report does not adequately outline all of the provisions relating to children’s right to access to justice. This legislation speaks specifically to instances where a child may be considered particularly vulnerable (which could include disability).

Important provisions that have been omitted include:

· Section 28 of the Constitution

· The Child Justice Act

· Additional sections of the Children’s Act outlining the right to legal representation and child participation appears in sections 10, 14, 15, 31, 55, 61 and others.

	(ii)
	X
	
	
	

	(iii)
	
	
	
	Access to justice could also mean to have a curator ad litem to manage your case in court: Disabled children are sterilised in SA without a legal process, without a curator and without any form of participation. This should be brought in line with global tendencies and the requirements of the CRPD, see http://www.law.emory.edu/fileadmin/journals/eilr/26/26.1/Boezaart.pdf.


H.
ARTICLE 14:  Liberty and security of the person 

	SUBMISSION FROM
	I AGREE WITH THE CONTENT
	COMMENT

	
	YES
	NO
	PARTIALLY
	

	3
	X
	
	
	The Draft First Report should reference the 2006 Older Persons Act which addresses consent procedures for admitting an older person (who would, in this circumstance, be disabled) into a frail care facility.

	5
	X
	
	
	

	7
	X
	
	
	

	8
	
	
	
	As GCAM confirms satisfaction with the MHCA 17 of 2002 in relation to involuntary admission and the involvement of SAPS, we do wish to emphasize the importance of SAPS officials being adequately trained to assist in cases where persons with mental health disorders are to be dealt with and transported to hospital for treatment where involuntary admission is required or considered. * It has been referred to in point 75.
As an organization, Central Gauteng Mental Health Society, often experience reluctance from SAPS to assist in such cases.

Furthermore SAPS in most instances arrive in uniform and heavily armed which causes more anxiety for the person with the mental health disorder who is already, for example, in a state of paranoia. The ideal is to send plain clothes officers or who at least are not heavily armed.

	10
	
	
	X
	No infrastructure to accommodate persons into society. Focus a building infrastructure as well.

	11
	
	
	X
	To add offenders with disabilities are separated where possible/where necessary, as the department does not discriminate based only on disability

	12
	
	
	
	Para 68:  The reference to the Criminal Procedure Amendment Act, 1995 (Act 75 of 1995) in the last sentence of the paragraph is incorrect.  The Judicial Matters Amendment Act, 2002 (Act 55 of 2002) amended the  Criminal Procedure Act, 1977, in order to bring certain provisions of that Act in line with the Mental Health Care Act, 2002.

The Protection from Harassment Act, 2011 (Act No. 17 of 2011) has recently been passed by Parliament.  The Act introduces measures for protection against harassment by allowing victims of harassment to apply to the court for a protection order.  This will obviously strengthen the right to liberty and security of people with disabilities.

	13
	X
	
	
	Statistical tool G388 needs to be reviewed as indicated in paragraph 66. 

	14
	X
	
	
	

	15
	X
	
	
	

	17
	
	
	X
	

	18
	X
	
	
	It must also be considered that there are other Mental Health Care Users who do not believe in Psychotropic drugs. According to the Mental Health Care Act, 2002 they have the right to refuse treatment even if they are not completely stable.

	20
	
	
	
	More priority to the vulnerability of those in residential care to direct abuse and abuse through neglect  – especially in those facilities  that are under resourced in terms of care/supervision/monitoring and where residential care focus on care of residence with limited communication  skills or abilities

	22
	
	
	X
	Regarding 62: This statement is misleading and does not say much. In truth nothing much has changed for so many people in custodial “care” and deprived of their liberty in institutions. Ubuntu and the WNUSP would welcome a statement which would say that the SA government recognises the illegality of involuntary institutional care, under international law, and that it would ensure that all the local legislation which permits it will be abolished.

Regarding 63: The MHCA of 2002 is in contravention with the CRPD and this article in particular in that it permits 72 hour involuntary assessment. These practices are now illegal under the provisions of the CRPD.

Regarding 68: We see a huge contradiction in this point and strongly disagree with this statement. It is completely baffling that this government assert that it adheres to the CRPD but refuses to acknowledge that pre CRPD standards as in the case of the MHCA of 2002 etc are superseded by the CRPD. Criteria such as dangerousness and other dubious distinctions such as those based on real or perceived mental illness are all discriminatory and prejudicial and cannot be allowed to be the basis for justifying the denial of the human rights of persons with disabilities. We find it strange that this government can make the statement in 67 and still try and introduce an exception to this rule by in fact trying to introduce what in effect is a reservation on the interpretation of the CRPD.

Remember that the South African government ratified both the CRPD and its optional protocol without reservations, and as such are bound by international law to adhere to its provisions, and to abolish discriminatory legislation, statutes and regulations which have in effect been made null and void by the CRPD. Ubuntu and the WNUSP contends that the MHCA of 2002 is to be declared null and void as it allows involuntary interventions and allows that mental patients can be placed under administration (deprived of legal capacity) based on the Mental Illness Principles, which we all by now know have been superseded by the CRPD.

Regarding 69: Whether the GCAM movement approves of involuntary interventions cuts no ice in the bigger scheme of things. GCAM is not a member of the WNUSP, so do not have credibility with the international body which official represent people with psychosocial disabilities at the international level. GCAM is also not a registered Non Profit organisation and operates under the umbrella of the Wits Mental Health Society is an affiliate of the SAFMH. Ubuntu Centre is the only authentic user, ex-user and survivor run group in SA which is affiliated to the WNUSP and the Pan African Network of People with Psychosocial Disabilities and is also a registered NPO. These views have long been proven to be incorrect and have always been used as the basis for the violation of the human rights of especially people with psychosocial and intellectual disabilities.

Additional Information:

Regarding 64: Ubuntu advises that the SA government uses the WHO Quality Rights Project’s guidelines as the basis of informing the monitoring of care in psychiatric and residential facilities. http://www.who.int/mental_health/policy/quality_rights/en/index.html

	24
	X
	
	
	

	26
	X
	
	
	

	28
	X
	
	
	

	29
	X
	
	
	

	30
	X
	
	
	

	31
	X
	
	
	

	32
	X
	
	
	

	34
	X
	
	
	

	35
	X
	
	
	

	36
	X
	
	
	

	37
	X
	
	
	

	38
	X
	
	
	

	39
	X
	
	
	

	40
	
	
	X
	

	41
	X
	
	
	

	43
	
	
	
	The discussion in the draft report of the issue of involuntary admission, as authorised under the MCHA, does not go far enough. These provisions have not been systematically reviewed and tested against the Convention (it must be borne in mind that the Act was introduced well before the adoption of the CRPD). It is important to note that the Committee on the Rights of Persons with Disabilities has clearly taken strong views in a number of recent concluding observations against measures authorising involuntary admission.

It is apparent from its developing body of concluding observations that the Committee places a high premium on informed consent to admission; for this reason, the South African legislation must be subjected to further careful scrutiny before it can be said to comply with Art 14 of the Convention.


	45
	X
	
	
	

	47
	X
	
	
	

	(ii)
	X
	
	
	

	(iii)
	
	
	
	See Trynie Boezaart and Ann Skelton “From Pillar to Post: Legal Solutions for Children with Debilitating Conduct Disorder” in Grobbelaar-du Plessis and Van Reenen (eds) Aspects of Disability Law in Africa (2011) 107-132, for a discussion of a case where two boys with conduct disorder  were left without accommodation


I
ARTICLE 15: Freedom from torture or cruel, inhuman or degrading treatment or punishment 

	SUBMISSION FROM
	I AGREE WITH THE CONTENT
	COMMENT

	
	YES
	NO
	PARTIALLY
	

	1
	
	
	X
	This section does not capture the routine inhumane and degrading treatment by people, services and systems frequently experienced by persons with disabilities, referred to across all the written submissions. Such degrading treatment is often experienced in the manner in which Government service workers communicate with persons with disabilities and caregivers of children with disabilities, and in the constant cross-referrals that do not lead to finalisation of queries.

	3
	X
	
	
	If there exists policies or manuals for disabled prisoners (including older prisoners with dementia) in the South African correctional system, they should be described in this section. If no such policies exist regarding the special needs of disabled prisoners, it should be noted in this section.

	5
	X
	
	
	

	7
	X
	
	
	

	8
	
	
	
	Par 74 – We are aware of the Patient’s Rights Charter, but not of a Mental Health Patient’s Rights Charter, and would just like to confirm this.

	10
	
	
	X
	

	11
	X
	
	
	

	12
	
	
	
	The Prevention and Combating of Trafficking in Persons Bill which is currently before Parliament, creates the offence of trafficking in persons.  One of the means used to trafficking persons, is the abuse of vulnerability.  The definition of “abuse of vulnerability” in the Bill specifically mentions any disability of the person.  The Bill further provides for factors to be considered by a court when imposing sentence, which include, whether the victim of trafficking had any physical disability.

 In response to the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (the Convention),  this Department is currently promoting the Prevention and Combating of Torture of Persons Bill, 2012 This Bill was introduced into Parliament in May 2012.  The Bill seeks to give effect to the Republic’s obligations in terms of the Convention and to provide for the prosecution of persons who commit the offence of torture and other related offences.  The Bill will strengthen the right to freedom from torture or cruel, inhuman and degrading treatment of persons with disabilities.

	13
	X
	
	
	

	14
	X
	
	
	

	15
	X
	
	
	Frequency of programs on access to justice still a challenge

	17
	
	
	X
	73 – Children that are place in Industrial Schools the conditions under live needs ensure that the children Humans Right are not violated by officials that work with them.

	18
	X
	
	
	The majority of Review Boards are not functional,  the Public often does not know of their existence and some communities do not know how to access them (Review Boards)

	20
	X
	
	
	

	22
	
	
	X
	In spite of the interventions mentioned in this section, none of the things mentioned here have proven to be effective. The MH review boards are not set up in line with the monitoring standards spelt out in the CRPD in mind and in effect are a rubber stamping exercise. The CRPD supersedes the standards which precede including all MH legislation in existence based on standards such as the MI Principles.

Additional Information:

Ubuntu advises that the SA government uses the WHO Quality Rights Project’s guidelines as the basis of informing the monitoring of care in residential facilities. People in residential and outpatient care in psychiatry still continue to receive treatments which could often be seen as being regarded as cruel, inhuman and abusive, and in some cases torture.  In institutions in SA people still continue to be the recipients of violence and sometimes rape and abuse in the name of being helped.

	24
	X
	
	
	

	26
	X
	
	
	

	27
	X
	
	
	

	28
	X
	
	
	

	29
	X
	
	
	

	30
	X
	
	
	

	31
	X
	
	
	The need to legislate minimum sentence as a deterrent to the police with regards to torture towards individuals/individuals with disability in police custody.

	32
	X
	
	
	

	33
	X
	
	
	There should be full-time officers on sign language at courts instead of on-call-basis to avoid delays in service delivery.

An audit of persons with disabilities to be conducted in all localities to determine those with special needs in courts.

	34
	X
	
	
	

	35
	X
	
	
	

	36
	X
	
	
	

	37
	X
	
	
	

	38
	X
	
	
	

	39
	X
	
	
	

	40
	X
	
	
	

	41
	X
	
	
	

	43
	
	
	
	Article 40(8) of the MHCA authorises the SAPS to ‘use such constraining measures as may be necessary and proportionate in the circumstances when apprehending a person with mental illness or severe or profound intellectual disability’ under this section. (The operation of section 40 has been described above.) It is questionable whether this authorisation of a member of the police to use ‘constraining measures’ is in compliance with Art 15 of the Convention. These provisions should be reconsidered.

	45
	X
	
	
	

	47
	X
	
	
	

	A
	X
	
	
	

	(ii)
	X
	
	
	


J.
ARTICLE 16:  Freedom from exploitation, violence and abuse 

	SUBMISSION FROM
	I AGREE WITH THE CONTENT
	COMMENT

	
	YES
	NO
	PARTIALLY
	

	1
	
	
	X
	In a country which, outside of a warzone, has the highest rate of rape in the world, it is striking that the Draft Report does not mention rape in Article 16. However, research and the written submissions confirm this to be one of the most pertinent issues facing persons with disabilities. In order to provide a realistic and accurate baseline account of the situation, it is imperative that sexual abuse be honestly and transparently portrayed in the Final Report. 

It should be acknowledged, in paragraph 79, that beyond campaigns like 16 Days, further urgent steps are required to tackle the situation. And a proactive, multi-sectoral approach is indicated.

Paragraph 81 should refer to Phasha & Nyokangi, 2012, School-Based Sexual Violence Among Female Learners With Mild Intellectual Disability in South Africa, Violence Against Women, Sage. Specific problems such as sexual harassment, intimidation, coercive sex, rape – including child-on-child rape – and pornography need to be cited. 

General comments to Article 16: 

The Draft Report fails to discuss the grave phenomenon of rape of children with disabilities in schools. There is an increasing realisation regarding the extent of sexual violence in schools. Of particular concern is the sexual violence perpetrated by both educators and learners against learners with disabilities. In April 2012, for example, video footage went viral in South Africa showing the gang rape of a girl learner with an intellectual disability. This solicited outrage, but also revealed discriminatory attitudes. For example, it was suggested that the violence was lawful because it was conducted in exchange for remuneration. It should be noted that schools are some of the least safe places for girls in this country. Given the intersectionality between gender, disability and poverty, it is disquieting that the Draft Report omits this discussion. 

The Draft Report fails to highlight the following:

· That sexual abuse of children is underreported in South Africa;

· Sexual abuse of children with disabilities is increasingly difficult to report, due to entrenched stigma;

· The capacity of children with disabilities to report sexual abuse, and correctly recall and relay details of such abuse as witnesses, is not sufficiently recognised by State systems; nor are standardised psychological tests implemented to assist the courts to determine such abilities in the majority of cases. This decision is often made by the SAPS officer to whom the charge is initially reported or eventually the prosecutor, without reliance on any expert evidence as to the capacity of the child or person with disabilities to act as a witness;

· There remains poor rate of conviction of perpetrators of sexual violence;

· Bail is set very low and there is little to no communication of bail conditions to the complainant;

· Family members of the alleged perpetrator or the general community intimidate the victims;

· Information on any form of public assistance, support services or facilities provided by government departments remain very difficult to access by persons with disabilities or families of children with disabilities;

· Police, health, social and justice services are not disability-sensitive and in participatory workshops, have conceded to be fearful of disability and feel like they “do not know where to start”;

· Child protection agencies are under-resourced and facilities, such as places of safety, are not trained to care for children with disabilities;

· There is a lack of proactivity and urgency by the State authorities in carrying out their legislated role of protecting children in potential danger or in need of care and protection;

· There is a lack of specific protection for children with disabilities and advocacy training within organisations dealing with child abuse;

· There is a disregard of cases that happened a while ago, or that have lost physical evidence or of cases of sexual abuse that did not involve penetration;

· Parents and caregivers often fail to protect their children, report abuse or follow up on cases that were reported;

· There is a general sense that in some communities there is a culture of acceptance, complacency and silence of the situation.

The Draft Report does not discuss the Sexual Offences Act, which aims to protect “mentally disabled” people. This language is inherently problematic in and of itself, potentially confusing mental illness and intellectual disabilities. Furthermore, the Act does not provide a definition of what constitutes “mentally disabled” nor does it recognise the particular vulnerabilities of persons with other forms of disabilities such as sensory and physical disabilities. 

Section 57 of the Sexual Offences Act relates to the incapacity of children under the age of 12 and “mentally disabled people” to consent to sexual acts. The notion that persons with intellectual disabilities cannot consent to sexual acts is incorrect and reflects a lack of understanding regarding disability. Research establishes that people with intellectual disabilities are sexual beings with the same needs and wants as those in mainstream society. Merely because a person has an intellectual disability does not mean that they lack capacity to consent to or refuse sexual intercourse. By including such a person into a category with children under the age of 12, one casts aspersions on all persons with disabilities. It also dehumanises persons living with disabilities by suggesting disability somehow precludes sexual autonomy.  The Final Report should deal with this issue.

	3
	
	
	X
	It is incomplete

This section needs to include the 2006 Older Persons Act which addresses all forms of violence and abuse of vulnerable older persons (including those in need of care and protection). This Act requires that suspected abuse or exploitation must be reported, and sets forth how it is to be investigated and responded to. This section should also refer to the 2008 Consumer Protection Act, one of the purposes of which is to reduce disadvantages in accessing goods and services by vulnerable consumers, and which prohibits consumer-related discrimination based on all the protected categories in the Promotion of Equality and Prevention of Unfair Discrimination Act. 

This section should also reference the Department of Social Development’s 2009 National Policy Guidelines for Victim Empowerment which includes a section on Abused People with Disabilities.

	5
	X
	
	
	

	7
	
	
	X
	Monitoring and the watchdog capacity of both the public and private sectors require more attention, particularly in terms of the “exploitation and abuse of social grant recipients by their families”.  As such, Epilepsy South Africa strongly supports the proposed “further investigation”.

Additional Information:

Epilepsy South Africa is planning the development of a guide for caregivers and families of people with epilepsy during the 2013/2014 financial year.

	10
	X
	
	
	Training law officers only, was done, but training needs to be done for health workers

	11
	X
	
	
	Prior to 2008 officials in the Department of Correctional Services were provided with training in human rights by the Institute for a Democracy in South Africa (IDASA) in in subsequent years related courses were also provided to officials.

	12
	
	
	
	Para 80:  The  correct legislation to be referred to is the Abolition of Corporal Punishment Act, 1997 (Act No. 33 of 1997) and not  Act 51 of 1977 which is the Criminal Procedure Act, 1977.

	13
	X
	
	
	

	14
	X
	
	
	

	15
	X
	
	
	Despite legislations in place , incidences of exploitation still exist.

	16
	
	
	
	No 88:  Can There is legislation be replaced by reference to the actual acts like in the rest of the document.

	17
	
	
	X
	Par 81 – Department of Basic Education need to ensure people employed in schools as well as hostels attached to Special Schools.

Firstly that before they get employed they pass though the justice register and only consider employing the person if a clearance certificate is obtained.

If they employee the person the person receive training on the Children Law, how to work with disabled children.

Also that the person be given a good salary.

In this manner it will ensure that children in school environment will no longer be abused.

For this to happen and be right the Department of Education and Department of Social Development and Department of Justice need to work together on this matter in the interest of our disabled children. 

	18
	X
	
	
	Some persons with mental illness and intellectual disability are robbed of their inheritance (like property) including their houses, livestock and furniture.

Some MHCUs are not included in the Family Will. They have to rely on other siblings who later might turn against them.

	20
	
	
	
	More attention and action to uncover and manage incidents of abuse and abuse through neglect of vulnerable people, particularly including those who are physically disabled or intellectually disabled who are resident in large overcrowded under resourced facilities or in homes and care centres where there is significant poverty and /or social disruption in the family or area or residence.

( eg a stark disparity exists in provision and access to basic health, education, social services and support for people with disabilities compared to services provided for people living within the prison system)  

More emotional support, training, crisis intervention, accessible and affordable advice and counselling services and respite to assist parents and caregivers and those who work with people with disabilities and who in turn may be perpetrators of abuse at some level.

More investigation needs to be done on areas of need for awareness raising in order to draw attention to the ways in which PWD experience daily abuse at multiple levels. 

More homebased support needed to assist parents who struggle alone to raise children with disabilities in very underresourced environments. No mention or respite care which would relieve some of the stresses experienced.

	22
	
	
	
	Ubuntu advises that the SA government uses the WHO Quality Rights Project’s guidelines as the basis of informing the monitoring of care in residential and psychiatric facilities. People in residential and outpatient care in psychiatry still continue to receive treatment which could often be seen as being regarded as cruel, inhuman and abusive, and in some cases torture.  In institutions in SA people still continue to be the recipients of violence and sometimes rape and abuse in the name of being helped.

	24
	X
	
	
	

	25
	
	
	
	Costly task teams are forever created with no tangible outcomes to improve the plight of persons with disabilities.  Sexual abuse, maltreatment and neglect, particularly of children and women with intellectual disabilities and psycho-social disabilities needs to be attended and charges against perpetrators should be properly investigated by a court of law.

	26
	X
	
	
	

	28
	X
	
	
	

	29
	X
	
	
	

	30
	X
	
	
	

	31
	X
	
	
	

	32
	X
	
	
	

	33
	
	
	X
	Training for officers in traditional courts to be take serious.

Campaigns against violence on people with disabilities to take place for 365 days and not 16 days as is the case.

	34
	X
	
	
	

	35
	X
	
	
	

	36
	X
	
	
	

	37
	X
	
	
	

	38
	X
	
	
	

	39
	X
	
	
	

	40
	X
	
	
	That individuals found to have violated the rights of disabled persons, especially the right to reproductive health, be dealt with harshly by the law

	41
	X
	
	
	

	43
	
	
	
	Para 80: ‘Corporal Punishment Act’ must read ‘Criminal Procedure Act’. 

In respect of violence against women with psychosocial disabilities and intellectual disabilities, please see our separate submission as presented to parliament in July 2012.

	45
	X
	
	
	

	47
	X
	
	
	

	A
	
	
	
	The report alludes to the 16 Days of Activism Campaign but does not outline details of the initiatives or activities undertaken during this time. Impact and sustainability of these activities is important as it is evidence of multi-level implementation of obligations.

The Child Justice Act contains many protective mechanisms for children entering into, or who are within, the criminal justice system. Many of these provisions apply, particularly when the child is especially vulnerable and particular protective measures must be taken to ensure that that his or her best interests are upheld. The report should outline these instances.

The report discusses the abolition of corporal punishment imposed by the courts. Corporal punishment has also been abolished in schools, by the South African Schools Act 84 of 1996.

There have been significant challenges in the implementation of the laws and policies cited in Paragraph 81, particularly in impoverished areas (both rural and urban). These challenges should be further illustrated.

	(ii)
	X
	
	
	Viva for article 16 – very good!


K.
ARTICLE 17:  Protecting the integrity of the person 

	SUBMISSION FROM
	I AGREE WITH THE CONTENT
	COMMENT

	
	YES
	NO
	PARTIALLY
	

	3
	
	
	
	Not considered by Dementia SA in the context of persons with dementia.

	5
	X
	
	
	

	7
	X
	
	
	

	10
	X
	
	
	

	11
	X
	
	
	

	13
	X
	
	
	

	14
	X
	
	
	

	15
	X
	
	
	

	17
	X
	
	
	

	18
	X
	
	
	Persons with intellectual disability are sometimes taken for hysterectomy by their parents. The reasoning behind this is often that the person with the intellectual disability cannot cope during their menstruation. Additionally the decision is sometimes taken by parents for their convenience and not for the convenience of the person with the intellectual disability.

MHCUs should be allowed to make a decision such as going on a particular contraceptive.

	20
	
	
	X
	

	24
	X
	
	
	

	26
	X
	
	
	

	28
	X
	
	
	

	29
	X
	
	
	

	30
	X
	
	
	

	31
	X
	
	
	

	32
	X
	
	
	

	33
	X
	
	
	1. Measures to be put in place to deal with those violating the integrity of persons with disabilities.

2. Awareness on rights to be intensified.

	34
	X
	
	
	

	35
	X
	
	
	

	36
	X
	
	
	

	37
	X
	
	
	

	38
	X
	
	
	

	39
	X
	
	
	

	40
	
	
	X
	Conditions for sterilisation of people with severe mental disabilities be looked into as it would assist the State in controlling unwanted pregnancies among such

	41
	X
	
	
	

	43
	
	
	
	The draft report does not deal with the issue of involuntary treatment, which is authorised under the MHCA. As is the case with involuntary admission, we believe that this matter requires considerable further examination in the South African context to establish whether the current provisions comply with the CRPD.

	45
	X
	
	
	

	47
	X
	
	
	

	A
	X
	
	
	

	(ii)
	X
	
	
	

	(iii)
	
	
	
	Disabled girls are sterilised in SA without a legal process, without a curator ad litem and without participation. This should be brought in line with global tendencies and the requirements of the CRPD: Trynie  Boezaart “Protecting the reproductive rights of children and young adults with disabilities: The roles and responsibilities of the family, the state, and judicial decision-making” 2012 Vol 26 Emory International Law Review 67-85. 


L.
ARTICLE 18:  Liberty of movement and nationality

	SUBMISSION FROM
	I AGREE WITH THE CONTENT
	COMMENT

	
	YES
	NO
	PARTIALLY
	

	1
	
	
	X
	Article 18(2) specifically refers to universal birth registration and the right of access to nationality. 

Problems of access to birth registration are particularly felt by children born to undocumented migrants in South Africa (who face arrest should they wish to approach Home Affairs for the recognition of their child’s right to birth registration), children born to asylum-seekers and refugees (who are routinely denied access at the local level), children born outside of registered health care facilities (without proof of birth on the territory in the form of a clinic card, officials often refuse South African birth registration) and children whose mothers are unable or unwilling to assist in birth registration (single fathers of children born out of wedlock are unable to register the birth of their children without the mother’s assistance). 

While we do not contend that the lack of access to birth registration for these groups is targeted in any way to the intended prejudice of children with disabilities, the effect of such denial of access is certainly more sorely felt amongst this population. Children with disabilities already face, for example, prejudice in accessing education. Without a birth certificate, schools have an added reluctance to admit a student. Access to all basic social services, health care and education in particular, are affected by a lack of documentation. This will have a disproportionate and severely negative effect on children with disabilities, a problem which The Draft Report does not acknowledge or address.

The same principle applies to persons with unrecognized nationality; stateless persons. There is an increasing awareness of a significant population of stateless persons in South Africa. However, there has been no statutory or regulatory reform to ensure that this problem is addressed. Further, as per the Draft Report, no initiatives appear to be in place to ensure the Citizenship Act (particularly section 2(4)(b)), Immigration Act and Births and Deaths Registration Act are brought in line with the State’s duty to respect the right of access to all persons to a nationality. Meanwhile, stateless persons in South Africa continue to battle with a complete lack of access to the right to education, health care, the right to own property, the right to marry, to employment and housing – to name but a few. Without documentation, they face continued and repeated arbitrary arrest and detention. Those amongst this group who are further disadvantaged by disability are arguably one of the most vulnerable population groups in the country. The Final Report ought to acknowledge and address the problems of access to essential services, particularly in health care, that this group will face.

	3
	X
	
	
	

	5
	X
	
	
	

	7
	X
	
	
	

	10
	X
	
	
	

	11
	X
	
	
	

	13
	X
	
	
	Note that the provisions concerning seizures and the Road Traffic Act should be mentioned here. 

	14
	X
	
	
	

	15
	X
	
	
	

	17
	X
	
	
	

	18
	X
	
	
	

	20
	X
	
	
	

	24
	X
	
	
	

	26
	X
	
	
	

	28
	X
	
	
	

	29
	X
	
	
	

	30
	X
	
	
	

	31
	X
	
	
	

	32
	X
	
	
	

	33
	X
	
	
	There should be uniformity in policies developed on the rights of persons with disabilities.

	34
	X
	
	
	

	35
	X
	
	
	

	36
	X
	
	
	

	37
	X
	
	
	

	38
	X
	
	
	

	39
	X
	
	
	

	40
	X
	
	
	

	41
	X
	
	
	

	45
	X
	
	
	

	47
	X
	
	
	

	A
	X
	
	
	In order to appear consistent, this section needs to specifically quote the Registration Act of 1992 when talking about the registration and documentation of new born babies and children with disabilities.  

	(ii)
	X
	
	
	


M.
ARTICLE 19: Living independently and being included in the community 

	SUBMISSION FROM
	I AGREE WITH THE CONTENT
	COMMENT

	
	YES
	NO
	PARTIALLY
	

	3
	X
	
	
	This section of the First Draft Report should reference the relevant provisions of the 2006 Older Persons Act which emphasize maintaining older persons in their homes and communities for as long as possible, and which regulate the provision of services to those who are disabled or otherwise in need of services.

	5
	X
	
	
	

	6
	
	
	
	From 1994 to August 2012 the Department approved housing subsidies for persons with walking disabilities totalling 15 127 [use of walking aid =49.4%; full-time use of wheelchair = 43.8%; and part-time use of wheelchair = 6.8%]. 

(Female = 7605; Male = 7522). Women constitute 50.3% of the total figure. 

Subsidies for a total of 1479 people has been enhanced with additional amounts to improve access to their houses.

The Department will establish disability I in the human settlements sector to facilitate housing delivery for people with disabilities.    

	7
	
	
	X
	While Epilepsy South Africa agrees with paragraph 92 on page 22 there is no mention of the unendurable delays in the approval and (especially) payment of subsidies for residential care facilities operated by NPOs.  A prime (but by no means exclusive) example of this is the Epilepsy South Africa residential care centre in Dullstroom, Mpumalanga where the late payment of subsidies has become the norm despite extensive interaction with the Mpumalanga Department of Social Development.

Epilepsy South Africa supports and agrees with most of the challenges identified in terms of residential care facilities (paragraph 97 on page 23).  However, we strongly object to the second-last bullet point (“Governance challenges”) as this is certainly not the case in our organisation.  We thus propose that this bullet point be amended to read:  “Governance challenges in some residential care facilities”.

It would be interesting to see a comparison of applications for housing subsidies by people with disabilities and their able-bodied peer.

149 residential care facilities for approximately 2.3 million people with disabilities are inadequate.  Increased funding is required to expand this service.

	10
	
	
	X
	Address the underlying issues of affected persons and accommodate inherited diseases. The involvement of other departments and what they are doing to help people live independently in the community

	11
	X
	
	
	

	13
	
	
	X
	Interrogation of the DSD’s policy guidelines on residential facilities and norms and standards needs to take place as there are significant problems from the perspective of the CRPD with regard to these. 

There needs to be significant discussion in the Country Report around what constitutes ‘independent living’ as the CRPD functional definition does not mesh with DSD’s definition at the current time. It is suggested that a broad consultative process needs to be followed with regard to this. 

There must be inter-departmental responsibility regarding the issue of independent living e.g. it cannot be solely the function of DSD, but must include Transport, Public Works, Communications and so forth. A particular example is the current scenario in which DSD plays a funding role and the Department of Health provides the minimum Norms and Guidelines, as well as prescribed medication. However, funding from the DSD does not allow for meeting the standards set by the DoH and there is a current situation where most facilities are regarded as ‘sub-standard’. This issue needs to receive attention in the Country Report as it goes to the heart of the issue of independent living and the ability of the State and State Parties to provide for this. 

	14
	X
	
	
	Number 90 should be expanded to reflect on universal access limitation in housing. Housing provision made for people with disabilities to some extend limits their movement and interaction with others who do not own accessible houses

Intervention programs of made by the Road Accident Fund assists  people with disabilities to live independently

Tax rebate system for people with disabilities enhance independent living

	15
	X
	
	
	

	16
	
	
	
	The SA Guide Dog Association offers a course in Mobility and Orientation of blind people to enhance independent living.

	17
	X
	
	
	

	18
	X
	
	
	Facilities within   some Mental Health organisations are not providing much training towards independent living. Promotion of independence is inadequate done leading to parents being overprotective.   

	20
	
	
	X
	Serious problems exist with 

· lack of accessible housing for people with physical disabilities limiting ability to live independently

· lack of affordable accessible transport needed to access, school, work and support services 

·  shortage of appropriate mobility devices and accessible support services.  When the need for appropriate wheelchairs and other mobility devices is  met, people with disabilities are isolated and do not have access to the same opportunities as others within their own communities. Providing wheelchairs that are fit for the purpose not only enhances mobility but begins a process of opening up a world of education, work and social life.  Access to correct wheelchairs and support services has been identified as one of the significant barrier to access for children to attend and succeed in school.

· Wheelchair users in many cases need more than tne  wheelchair  itself to be able to thrive in different  contexts eg work and at home and do not always have access to the most appropriate wheelchair or other Assistive equipment  to enable optimum function and independent  living.  

· The wheelchair design and specifications must be  suited to the individual users clinical needs as well as the living and environmental  conditions in which it  will be used 

Early intervention and inclusion of children with disabilities in residential care needs to be addressed

	22
	
	
	
	On point 99:  The provisions of the Mental Health Care Act of 2002 are not a lawful standard by international law to follow as the CRPD superseded its provisions. As such all custodial facilities in the community which act on the premise of denial of the autonomy of the person with psychosocial disability is acting unlawfully. Therefore it is important that the standards of the CRPD applies to all people with disabilities including MH care users or people with psychosocial disabilities, and that  they are not recipients of different treatment based on their mental illness which is discriminatory under the CRPD

	24
	
	
	X
	Pont 94:  This is NOT being implemented and requires +++ attention!  (See also my comment below).

Point 97:  Increasing numbers of foreign nationals in SA (many of whom are not here “legall”), who once they become permanently (severely) disabled, are increasing costs exponentially for the Department of Health as well as NGO’s supporting such refugees, as they need then to be repatriated to the country of origin.  We have had increasing problems of being unable to discharge such clients back into the community following rehabilitation.  In other instances we have had to incur costs to accompany such disabled clients (e,g, ventilated spinal cord injured clients, to France, Bangladesh, Somalia)

	26
	X
	
	
	

	28
	X
	
	
	

	29
	X
	
	
	

	30
	X
	
	
	

	31
	X
	
	
	

	32
	X
	
	
	

	33
	
	
	X
	Reasonable accommodation not taken seriously when allocating houses for persons with disabilities.

1. Audit of persons with disabilities to be conducted.

2. It should be standard practise to train beneficiaries of people with disabilities.

3. Local leaders including  traditional leaders to expose people who abuse Grant-in aid for disability recipients.

	34
	X
	
	
	The food parcels were distributed to 38  Disabled people at  care centres through Limpopo Food Park operated by  Food Bank South Africa since 2012 to date

	35
	
	
	X
	

	36
	X
	
	
	

	37
	X
	
	
	

	38
	X
	
	
	

	39
	X
	
	
	

	40
	X
	
	
	That in a case where there is a severe mental case in a household, people should be given a choice of having the individual institutionalised or not

	41
	X
	
	
	

	43
	
	
	
	Article 19 is a ‘composite’ right: it firstly gives expression to the general principle of non-discrimination in as far as it recognises the equal right of all persons with disabilities to live in the community, ‘with choices equal to others’. States Parties have a duty to take measures to facilitate the full enjoyment by persons with disabilities of this right and their full inclusion and participation in the community. 

Secondly, although such measures would in practice cover a broad spectrum, three areas for state action are specifically outlined in Article 19: ensuring that persons with disabilities have the opportunity to choose their place of residence;
 ensuring that persons with disabilities have access to a range of support services (including personal assistance);
 and ensuring that community services
 and facilities for the general population are available on an equal basis to persons with disabilities and are responsive to their needs.
 

Article 19(b) and (c) entail ‘positive’ state obligations to ensure access to support services (including personal assistance) and to ensure the availability of community services necessary for independent living. These provisions could be described as the ‘socio-economic’ aspects of the right.

This means that in light of Article 4(2) of the Convention, some components of the right to independent living are subject to progressive realisation (as discussed above), while others, most notably the aspects relating to non-discrimination, are immediately applicable.

We recommend that it will be helpful for the country report to provide information on the ‘deliberate, concrete and targeted steps’
 to be taken by the government in respect of meetings its obligations especially under Articles 19(b) and (c). 

Para 90: Reference is made here to the variation in the housing subsidy to make ‘reasonable accommodation’ adjustments. However, it should be noted that this variation is aimed at addressing environmental barriers in the strict sense (i.e. building ramps, widening doorways, installing visible doorbells, etc.). The adjustments envisaged here do not in any way accommodate persons with psychosocial disabilities, ASD, etc. 

It is important to provide more information about the obligation imposed on municipalities to accelerate housing provision for persons with disabilities in informal settlements. (In our experience, this policy is not being implemented in practice; persons with disabilities are not aware of this policy.) 

It is important to note that the amount of the disability grant at present precludes many people with disabilities from living independently: it is simply not enough to cover rent as well as daily living expenses. This implies that a different funding model will have to be examined in order to fully address the obligations under this Article. 

It is further essential to acknowledge that ‘living independently and being included in the community’ extends beyond the question of housing. It includes accessible transport, proximity to community services (health care, schools, etc.), accessibility of such services, proximity to places of employment and a range of other aspects that broadly resort under ‘spatial planning’, both in urban and rural context. While the reporting guidelines provided by the Committee on the Rights of Persons with Disabilities mainly focus on the residential aspects of Article 19, it is not possible to give a balanced account of implementation without looking at this ‘bigger picture’.

	44
	X
	
	
	The Road Accident Fund through its Restoration Programme equips people with disability arising from motor vehicle accidents with skills such as Driving and IT skills.

	45
	X
	
	
	

	47
	X
	
	
	

	A
	
	
	
	The process by which a child can be deemed to be in need of care and protection, and thus removed from the family environment where necessary, is not set out. This is how many children come to be in alternative care. The legal framework in this regard is set out in the Children’s Act (Chapters 4, 7, 8, 9, 12, 13, 14, 15)

Lack of alternative care facilities for children who cannot be accommodated in the family environment is also not set out.

	(ii)
	X
	
	
	

	(v)
	
	
	
	Most driving schools do not cater for people with physical disabilities or poor motor co-ordination resulting from mental conditions. They do not provide automatic cars. This prevents disabled people from getting their licences and becoming employed


N.
ARTICLE 20:  Personal mobility

	SUBMISSION FROM
	I AGREE WITH THE CONTENT
	COMMENT

	
	YES
	NO
	PARTIALLY
	

	3
	X
	
	
	

	5
	X
	
	
	

	7
	X
	
	
	

	10
	
	
	X
	More information is needed for people using assistive devices, while hospitals do not make the necessary provisions.

There are more assistive devices and specialised equipment that people need, but do not have access to like bath lifts.

	11
	X
	
	
	

	13
	X
	
	
	Note that the provisions concerning seizures and the Road Traffic Act should be mentioned here.

	14
	X
	
	
	

	15
	X
	
	
	

	17
	
	X
	
	Wheelchairs are it manual or electric to our children are normally supplied by sponsorship from the Private sector.  Government does not supply them. We have children in the education systems that require hearing aids still just to get a basic education. Our children do not always receive the necessary assistive device required at this time just to complete basic education.

More funds need to be made available for Special Educational needs.

	18
	X
	
	
	

	19
	
	
	X
	Although there is emphasis on existing policies and the drafting of policies on reasonable accommodation there is very little regarding implementation of these policies. Orientation and Mobility is one of the most under-funded areas and there is very little access.  This is government’s responsibility.

While assistive devices are mentioned there is no reference to the vital need for training in the use of same.  Reference to the measures taken to improve the provision of orientation and mobility practitioners for blind and partially sighted persons would enhance the report.

	20
	
	
	X
	Problem with access to ‘appropriate’ wheelchair; may have a donated or std wheelchair which does not suit lifestyle/posture needs etc and which may cause secondary problems or impair personal mobility. 

If training in use of all assistive and mobility devices is not carried out with those responsible for care or supervision, the devices may not enable the benefit to the user to be maximised. Ongoing follow up and maintenance of devices often does not receive the attention /funding that is necessary to ensure ongoing benefit to user

It is also important that there be greater awareness around the need for a 24 hour positioning approach to managing wheelchair users  because time spent out of the wheelchair can undermine the benefits of appropriate seating if not positioned appropriately to prevent secondary deformities and other health problems

Provision appropriate devices and accessible support services for children in and out of the schooling system needs to be addressed to ensure learner success  and increased progress through the school system

Lack of affordable accessible transport needed to access, school, work and support services 

Shortage of appropriate mobility devices and accessible support services.  When the need for appropriate wheelchairs and other mobility devices is  met, people with disabilities are isolated and do not have access to the same opportunities as others within their own communities. Providing wheelchairs that are fit for the purpose not only enhances mobility but begins a process of opening up a world of education, work and social life.  Access to correct wheelchairs and support services has been identified as one of the significant barrier to access for children to attend and succeed in school.

Young wheelchair users require regular review and replacement of their devices as they grow. 

Wheelchair users in may cases need more than one wheelchair to be able to thrive in different contexts eg work and at home and do not always have access to the most appropriate wheelchair or assistive equipment  to enable optimum function and independent  living.  

The wheelchair design and specifications must be suited to the individual users clinical needs as well as the living and environmental  conditions in which it will be used 

Budgets need to be made available for local wheelchair provision which wheelchair  should be available together with all relevant clinical, technical and training support  serviced            

Donation of wheelchairs needs to comply with WorldHealth Guidelines and be accompany by relevant support services, follow up, maintenance and repair services.

Problems in accessing the appropriate wheelchair for  individual users needs can significantly constrain ability to live independently.  Widespread report of inadequate technical backup for maintenance of wheelchairs esp in remote areas. Despite a rapid development in training for therapists in seating, blockages or constraints in the structures/systems of hospital based services still impact negatively on wheelchair users having access to appropriate wheelchair. Long waiting times for wheelchairs/ no budgets for repair/ lack or ring fenced  budgets; high turnover of trained and experienced staff are just some of the problems that impact on a reliable comprehensive wheelchair service

Development of significant secondary health complications occur when incorrect and inappropriate devices are issued and used and when regular monitoring and support services are not available – this has been resulting in increased health budget spend   

	24
	
	
	X
	IN the WHO “Guidelines on the provision of Manual Wheelchairs in less resourced settings”, the Western Cape Rehabilitation Centre is listed as only one of six (1/6) accredited / acknowledged Training Centres in Wheelchair Seating.  Ideally there should be one such training facility in each Province and this is what we should aspire to.

The numbers of therapists trained to do proper assessment and prescription of devices needs to be drastically increased to meet the demand.  This remains a challenge due to severe shortages in such personnel (physiotherapists and occupational therapists) as well as consistently high turnover and staff losses from the public- to the private sector.

There is currently only one national training facility (Tshwane University of Technology) for the training of medical orthotists / prosthetists for the entire country. Intake is a maximum of 25 students annually, and costs of training make it unaffordable for the majority of students. This situation needs to be remedied as a matter of urgency, as the lack of provision of such devices especially prosthetics, has a marked negative impact on the personal mobility of thousands of disabled clients..

	26
	X
	
	
	

	27
	X
	
	
	Rehabilitation services are provided in the province through 42 Hospitals, in order to promote independent living and personal mobility of persons with disabilities.

	28
	X
	
	
	The department has procured evacuation chairs to be utilised by employees who are wheelchair bound during emergencies.  

	29
	X
	
	
	

	30
	X
	
	
	

	31
	X
	
	
	

	32
	X
	
	
	

	33
	
	
	X
	Assistive devices should be considered prior assumption of duty to avoid inconviniences and waiting thereby compromising service delivery.

It should be compulsory for departments to take interns with disabilities on regular basis.

	34
	X
	
	
	

	35
	X
	
	
	

	36
	X
	
	
	

	37
	X
	
	
	

	38
	X
	
	
	

	39
	X
	
	
	

	40
	X
	
	
	

	41
	X
	
	
	

	(ii)
	X
	
	
	

	44
	X
	
	
	In addition to the SAPS, the Department of Transport also procured assistive devices for staff with disabilities to support reasonable accommodation.

The Road Accident Fund through its Patient Outreach Programme improves the health and quality of life of its clients by procuring assistive devices. Furthermore, the Fund improves family and client mental health through the Care Givers Programme.

	45
	X
	
	
	

	46
	
	
	
	Hearing disability is particularly under resourced

	47
	X
	
	
	


O.
ARTICLE 21: Freedom of expression and opinion, and access to information 

	SUBMISSION FROM
	I AGREE WITH THE CONTENT
	COMMENT

	
	YES
	NO
	PARTIALLY
	

	1
	
	
	X
	Poor access to information on rights, services and public systems is a cross-cutting theme in the written submissions. The submissions detail how persons with disabilities, and caregivers of children with disabilities, are unsure of how to navigate public systems, and are not aware of what South African legislation entitles them to. It is acknowledged that CREATE and government have made some attempt to provide accessible materials on rights, but stronger assertion of the extent to which persons with disabilities remain unaware of the progressive legislation and policies that affect them is warranted in the Final Report.

	3
	X
	
	
	Yes, especially paragraph 111 which notes the opinion of the SA Federation for Mental Health about the rights of persons with mental disabilities (including those with cognitive disabilities, such as those with dementia).

Comprehensive access to information for persons with disabilities does not exist. There is great need for a single website devoted to the rights of persons with disabilities, as well as all the laws, policies, data and research available.

	5
	X
	
	
	

	7
	
	
	X
	Communication between levels of Government and people with disabilities is inadequate, as is self-representation at provincial and local levels.

	10
	X
	
	
	

	11
	X
	
	
	

	13
	
	
	X
	It should be noted that the programme outlined in paragraph 108 is not wholly representative of the Deaf community, but only a segment. For instance it does not address the requirements of the post-lingual or ‘hearing loss’ Community. 

	14
	X
	
	
	

	15
	X
	
	
	

	18
	X
	
	
	Up to what level is parent’s opinions, influence and decision making on behalf of their child acceptable?

Some medical practitioners are impatient to explain the medication they are prescribing for MHCUS, the side effect the medication may have. The information given about medication if it is given is sometimes not understandable.

	19
	
	
	X
	Access to information in accessible formats has not been adequately addressed. The lack of access to information restricts the participation of blind and partially sighted people in everyday life but also public hearings as an example.  There is generally very limited realisation of the UNCRPD.  

Additional Information:

Subsidisation of assistive technology.  Full capacitation of Braille production. Active promotion of universal design. Ensure public media is more accessible. Compel internet content providers to align to SABS website accessibility. Sensitisation of ICASA and ICASA monitoring.Copyright exceptions and limitations.

	20
	
	
	X
	Difficulty in terms of access to interpreters for sign language and other language; and still many ongoing  barriers to the participation of those who are sensory impaired

	24
	X
	
	
	

	26
	X
	
	
	

	27
	X
	
	
	Disabled People Organisations freely use media to raise their opinions.

The following departments trained their officials in Sign Language to communicate with deaf clients:

· Office of the Premier

· Economic Development

· Sport, Arts and Culture

· Public Works

· Health 

· Agriculture

The following departments printed documents into Braille:

Office of the Premier (PAIA manual)

Safety, Security and Liaision (safety tips)

Economic Development (consumer rights)

Agriculture (PAIA manual)

Roads and Transport (service standards)

	28
	X
	
	
	As a department we have Special programmes unit which incorporates gender and disability which implements gender and disability programmes.

	30
	X
	
	
	

	31
	X
	
	
	

	32
	X
	
	
	

	33
	
	
	X
	ICASA does not have teeth to bite on broadcasting not complying sign  languages  

. Representation of persons with disabilities in all forums at local level.

2. It must be a must for all government programmes to have sign language interpretation.

	34
	X
	
	
	

	35
	X
	
	
	

	36
	X
	
	
	

	37
	X
	
	
	

	38
	X
	
	
	Brialle not accessible for Blind employees

	39
	X
	
	
	

	40
	X
	
	
	

	41
	X
	
	
	

	43
	
	
	
	Para 111: We endorse the comments made by the SAFMH.

	45
	X
	
	
	

	47
	X
	
	
	

	A
	
	
	X
	Persons with disabilities in South Africa still do not enjoy their rights to the fullest, in particular with regards to access to information. For example, the SAHRC received many complaints from the DEAF society complaining about being not catered for in most informative shows that are provided by SABC. The complaints allege that SABC does not consistently broadcast its programmes in sign language. As a consequence, the community of persons who are deaf and hearing impaired, without hearing aids in South Africa are (a) prejudiced in their right to access to information (b) are discriminated against on account of their disability. Therefore, the report was not specific in this regard. One may argue that it is misleading. 



	B
	
	
	
	The contents of the Report in this regard are supported.

It should be noted that the PSCs involvement of the Secretary General of Disabled People South Africa during its hearings on disability equity was specifically done to promote transparency on how the Public Service is dealing with ensuring disability equity in the work place.

	(ii)
	X
	
	
	

	(iii)
	
	
	
	We do not provide for the participation of disabled children when a decision has to be taken on whether or not to sterilise them. In other countries a curator ad litem takes care of their interests. For a comparison with Australian law, see http://www.law.emory.edu/fileadmin/journals/eilr/26/26.1/Boezaart.pdf


P.
ARTICLE 22: Respect for privacy 

	SUBMISSION FROM
	I AGREE WITH THE CONTENT
	COMMENT

	
	YES
	NO
	PARTIALLY
	

	3
	X
	
	
	The Draft First Report needs to include content about the right to privacy of persons who reside in group homes or facilities, such as frail care facilities. The 2006 Older Persons Act states that an older person residing in a residential facility (who, by definition, would be a person with a disability) has the right to privacy.

	5
	X
	
	
	

	7
	X
	
	
	

	10
	X
	
	
	

	11
	X
	
	
	

	12
	
	
	
	The Department is currently promoting a Bill to give effect to the right to privacy set out in section 14 of the Constitution of the Republic of South Africa, 1996.  The  Protection of Personal Information Bill, 2009 is currently before Parliament  and one of its objects is the protection of personal information processed by public and private bodies, by prescribing minimum requirements and principles in line with international standards.  The protection to be offered by the Bill will obviously extend to  people with disabilities.

	13
	X
	
	
	

	14
	X
	
	
	Deaf and blind people still do not fully enjoy full privacy as there is no consideration of the level of access to private information by SASL Interpreters and Personal Assistants. There is need to regulate and professionalise the two roles to ensure respect of privacy

	15
	X
	
	
	

	17
	X
	
	
	

	18
	X
	
	
	

	20
	X
	
	
	

	22
	
	
	
	Persons with intellectual disability don’t always enjoy this right for example in Residential Facilities, where they sometimes share dormitories with up 4 (four) people.

To some their caregivers would show no respect when having to assist  with bathing and would also enter in their rooms anyhow, without asking for permission.  

	24
	X
	
	
	

	26
	X
	
	
	

	27
	X
	
	
	Disagree with : Confidential information of people with disabilities is protected.

	28
	X
	
	
	The Department has Employee Health and Wellness Unit whereby Persons with disabilities enjoy equal rights of privacy like others regarding work related and personal issues.

	29
	X
	
	
	

	30
	X
	
	
	

	32
	X
	
	
	

	33
	
	
	X
	

	34
	X
	
	
	

	35
	X
	
	
	

	36
	X
	
	
	

	37
	X
	
	
	

	38
	X
	
	
	

	39
	X
	
	
	

	40
	
	
	X
	

	41
	X
	
	
	

	43
	
	
	
	Para 113: It should be noted that the right to privacy of persons with psychosocial disabilities is often violated by the media when these persons come into contact with the legal system, for example when they are charged with criminal offences. Sensationalist reporting and inaction on the part of court officials contribute to the rules relating to confidentiality of medical records being flaunted. Intimate details of the medical history of the accused person or victim are widely disclosed by the media, resulting in flagrant violation of their right to privacy. This is an area that deserves attention, with a need to make court officials (especially presiding officers) aware of the need to treat medical records of persons with disabilities as confidential, to hear such evidence in camera (closed court) and to prohibit the media from publishing such information. 

See eg:  Anon ‘Ex-Blue Bull was planning to be Jesus Christ’ News24.Com (1 February 2012). 

http://m.news24.com/news24/SouthAfrica/News/Ex-Blue-Blue-was-planning-to-be-Jesus-Christ-20120201

	45
	X
	
	
	

	A
	X
	
	
	

	(ii)
	X
	
	
	


Q.
ARTICLE 23: Respect for home and the family 

	SUBMISSION FROM
	I AGREE WITH THE CONTENT
	COMMENT

	
	YES
	NO
	PARTIALLY
	

	2
	
	
	
	Article 23 (3) states ‘States Parties shall ensure that children with disabilities have equal rights with respect to family life. With a view to realizing these rights, and to prevent concealment, abandonment, neglect and segregation of children with disabilities, States Parties shall undertake to provide early and comprehensive information, services and support to children with disabilities and their families’.

There is no reference to anything related to this point in the Country Report on Article 23. But early and comprehensive info, services and support to children with disabilities and their families is seriously lacking and many young children are hidden away and as a result not receiving the services that they need.

	3
	X
	
	
	By not acknowledging DEMENTIA (and all its forms) as a disease, by not creating access to awareness, not educating, not supporting and not creating a safe and stable environment for people with dementia, their families, and health and care professionals rendering services to this group of people – this is a breach of their fundamental Constitutional right to the access to appropriate care. They are being marginalized, exploited, discriminated against.

	5
	X
	
	
	

	7
	X
	
	
	

	10
	X
	
	
	

	11
	X
	
	
	

	13
	X
	
	
	

	14
	X
	
	
	

	15
	X
	
	
	

	17
	X
	
	
	

	18
	X
	
	
	The SA Divorce Law still states mental illness as legal grounds for divorce. 

This is sometimes used to divorce the affected person (spouse) where  the affected person has little ground  to contest the decision

Some people with intellectual disability or mental illness have become “social orphans” because of parents and relatives being reluctant or unwilling to take care of them.

Residential Facilities find it difficult to admit persons with intellectual disability or mental illness because of high monthly fees charged necessitated by the inadequate subsidies they receive from the Department of Social Development, not sufficient to cover the actual cost of running Residential Facilities.

Private Residential Facilities are unaffordable for poor families.

	20
	
	
	
	No existing standardized protocol but rather many different referral pathways are utilized by government departments and agencies in the identification, services delivery and referral for children and youth at risk with disabilities

This is needed to improve the delivery of services to children and youth at risk with disabilities. A protocol is needed which sets out the guidelines, principles, key roles and responsibilities of civil society organisations and NGOs, institutions and government departments that need to be taken to ensure that professional service delivery is implemented in a logical, practical, realistic and practical manner. 

In addition a protocol should ensure accountability, transparency, reduce the duplication of services and increase diversity by rendering a more professional, holistic and transformative services

A need for upscaling of support for families in knowledge and skills, in coping with disability and in access to information referral routes to get specialised care, education etc

	24
	X
	
	
	

	26
	X
	
	
	

	27
	X
	
	
	

	28
	X
	
	
	

	29
	X
	
	
	

	30
	X
	
	
	

	31
	X
	
	
	

	32
	X
	
	
	

	33
	
	
	X
	Forcing people not to divorce should be replaced by persuations to discourage divorce

There should be harsh punishments for abusers of people with disabilities

	35
	X
	
	
	

	36
	X
	
	
	

	37
	X
	
	
	

	38
	X
	
	
	

	39
	X
	
	
	

	40
	X
	
	
	

	41
	X
	
	
	

	43
	
	
	
	Para 116: It should be noted that anecdotal evidence suggests that where women ‘lose’ contact with or care of their children as a result of mental health problems, they find it difficult to regain such contact or care once they have recovered. This is an area that needs further attention.

	45
	X
	
	
	

	47
	X
	
	
	

	A
	
	
	X
	The child’s right to a family as set out in section 7 of the Children’s Act and section 28 (1)(b) of the Constitution is not set out, and further, many of the challenges in implementing these rights are not illustrated.

In Paragraph 118, as stated above, the provision in Chapter 9 of the Children’s Act, which provides for children in need of care and protection to be removed from the family environment is not set out.

The report does not set out the path taken by families or other caregivers who care for a disabled person predisposed to violence. Often, in order to seek residential care for them, they utilise the criminal justice system as an entry point to have them removed from family care. This is a practice undertaken in lieu of proper policy in this regard.

	(i)
	
	
	X
	Disagrees with par Q. 114 and 116 of the Draft Report

Additional Information:

par Q. 116 of the Draft Report

to eliminate discrimination against persons with disabilities in all matters relating to marriage, family, parenthood and relationships, on an equal basis with others, so as to ensure that the right of all persons with disabilities who are of marriageable age to marry and to found a family on the basis of free and full consent of the intending spouses is recognized”. 

The Draft Country Report correctly indicates in par 114 that “in South Africa, persons with disabilities are free to marry and found a family on the basis of full and free consent”. 

However, in par 116 the following is reported about the Divorce Act 70 of 1979: “The SA Divorce Law of 1979 requires revision as it currently makes provision for the court to grant a decree of divorce on the ground of the mental illness as well as on the ground that the defendant is by reason of a physical, disorder in a state of continuous unconsciousness in certain circumstances, whereby a legal practitioner is appointed to represent the defendant.” 

The question arises whether a revision of the Divorce Act is indeed required as is suggested in the Draft County Report. No justification is provided in the Draft Country Report why a revision of the Divorce Act ought to be undertaken. The Draft Country Report seems to state that the Divorce Act is in conflict with the Convention since the Divorce Act provides that a divorce may be granted not only on the ground of the irretrievable break-down of the marriage but also on the ground of the mental illness or the continuous unconsciousness of the defendant to the divorce application. The question arises why the Draft Country Report does not analyse the Divorce Act and why no justification is provided why it is considered that the Divorce Act discriminates against people with disabilities. It is submitted that the Draft Country Report ought to note the extensive safeguards mentally ill and unconscious defendants enjoy in terms of section 5 of the Divorce Act. It is also submitted that the Draft Country Report ought to contain an analysis why it is considered that these extensive safeguards fail to protect the rights of mentally ill and unconscious defendants.

It is therefore suggested that the Draft Country Report provide more detail about the provisions of the Divorce Act. Section 3 of the Divorce Act 70 of 1979 provides that a marriage may be dissolved by a court by a decree of divorce and the only grounds on which such a decree may be granted are – (a) the irretrievable break-down of the marriage as contemplated in section 4; and (b) the mental illness or the continuous unconsciousness, as contemplated in section 5, of a party to the marriage. 

Section 5(1) of the Divorce Act provides that a court may grant a decree of divorce on the ground of the mental illness of the defendant if it is satisfied that in terms of the Mental Health Act, 1973 (Act 18 of 1973) the defendant has been admitted as a patient to an institution in terms of a reception order; is being detained as a State patient at an institution or other place specified by the Minister of Correctional Services; or is being detained as a mentally ill convicted prisoner at an institution; and that the defendant has, for a continuous period of at least two years immediately prior to the institution of the divorce action, not been discharged unconditionally as such a patient, State patient or mentally ill prisoner. The Divorce Act requires that the Court hears the evidence of at least two psychiatrists, of whom one shall have been appointed by the Court, that the defendant is mentally ill and that there is no reasonable prospect that the defendant will be cured of his or her mental illness. 

The Divorce Act further provides in section 5(2) that a Court may grant a decree of divorce on the ground that the defendant is by reason of a physical disorder in a state of continuous unconsciousness, if it is satisfied – (a) that the defendant’s unconsciousness has lasted for a continuous period of at least six months immediately prior to the institution of the divorce action; and (b) after having heard the evidence of at least two medical practitioners, of whom one shall be a neurologist or a neurosurgeon appointed by the court, that there is no reasonable prospect that the defendant will regain consciousness.

The Court may appoint a legal practitioner to represent the defendant at proceedings under section 5 and order the plaintiff to pay the costs of such representation. The Court may make any order it may deem fit with regard to the furnishing of security by the plaintiff in respect of any patrimonial benefits to which the defendant may be entitled by reason of the dissolution of the marriage.

The SA Law Reform Commission (SALRC) as part of its investigation into redundancy of legislation and compliance with the equality provisions of legislation is reviewing all national legislation, including legislation administered by the Department of Justice and Constitutional Development. The SALRC reviewed, amongst others, the Divorce Act of 1979 as part of this review. Early in 2012 the SALRC published its Discussion Paper 130 on Legislation Administered by the Department of Justice and Constitutional Development (Family law and marriage) which, amongst others, proposes the updating of the Divorce Act to ensure that out-dated references to the Mental Health Act are updated. The following proposals are made in the Discussion Paper in regard to the Divorce Act: 

2.30
Section 5(1)(a) [of the Divorce Act] provides that a court may grant a decree of divorce on the ground of mental illness of the defendant if it is satisfied (a) that the defendant in terms of the Mental Health Act of 1973 (i) has been admitted as a patient at an institution in terms of a reception order; (ii) is being detained as a State patient at an institution or other place specified by the Minister of Correctional Services or (iii) is being detained as a mentally ill prisoner at an institution and that he has for a period of at least two years prior to the institution of the divorce action not been discharged unconditionally as such a patient, State patient or mentally ill prisoner. Section 5(5) adds that the expressions ‘institution’,43‘mental illness’,44‘patient’,45‘State patient’46 and ‘reception order’47bear the meaning assigned to them in the Mental Health Act of 1973. 

2.31
The Mental Health Act of 1973, except for chapter 8, was repealed by the Mental Health Care Act 17 of 2002. Although the Mental Health Care Act of 2002 does not contain a provision authorizing the magistrate to issue a reception order, it does make provision for a spouse, next of kin, partner, associate, parent or guardian to submit a written application to the head of the health establishment for care, treatment and rehabilitation services on behalf of a person incapable of making an informed decision on the need for treatment (referred to in that Act as assisted mental health care) or involuntary care, treatment and rehabilitation (referred to in that Act as involuntary care). 48 In either case, the head of the health care establishment must cause the mental health care user to be examined by mental health practitioners, approve the application if the health care practitioners confirm that conditions for assisted care, rehabilitation or treatment exist and cause the mental health care user to be admitted to that health establishment or referred to another establishment with appropriate facilities.49 This Act, like its predecessor, makes provision for the detention of State patients and mentally ill prisoners.50Furthermore, there is a need to align the section 5 of the Act under consideration with the Correctional Services Act 111 of 1998. The Correctional Services Act was amended in 2009 by inserting the words ‘inmate’ and ‘correctional centre’ and by deleting the references to ‘prison’ and ‘prisoner’.51 There is also a need to rid this section of gender-specific language. 

2.32
In the light of the changes brought about by the Mental Health Care Act of 2002 and the Correctional Services Act of 1998, the SALRC recommends that section 5(1) [of the Divorce Act] be amended as follows: 


5 Mental illness or continuous unconsciousness as grounds of divorce 


(1)
A court may grant a decree of divorce on the ground of the mental illness of the defendant if it is satisfied- 

(a)
that the defendant in terms of the Mental Health Care Act, [1973 (Act 18 of 1973)] 2002 (Act 17 of (2002)- 

(i)
has been admitted [as a patient to an institution in terms of a reception order] to a health establishment as an assisted mental health care user or an involuntary mental health care user; 

(ii)
is being detained as a State patient at [an institution or other place specified by the Minister of Correctional Services] a health establishment designated in terms of section 41 of that Act; or 

(iii)
[is being detained as a mentally ill convicted prisoner at an institution] is a convicted inmate with mental illness in correctional centre or transferred to a health establishment designated in terms of section 49 of that Act; and that he or she has, for a continuous period of at least two years immediately prior to the institution of the divorce action, not been discharged unconditionally as such [a patient] an assisted mental health care user, involuntary health care user, State patient or mentally ill [prisoner] inmate ; and

(b)
after having heard the evidence of at least two psychiatrists, of whom one shall have been appointed by the court, that the defendant is mentally ill and that there is no reasonable prospect that he or she will be cured of his or her mental illness. 

2.33
In the light of the amendments proposed above, the SALRC also recommends the following consequential amendments to section 5(5) [of the Divorce Act]: 


For the purposes of this section the expressions [‘institution’] ‘assisted mental health care user’, ‘health establishment’, ‘involuntary mental health care user, ‘mental illness’, [‘patient’] and ‘State patient’ [and reception order’] shall bear the same meaning assigned to them in the Mental Health Care Act, [1973] 2002.

Footnotes in Discussion Paper 130:

43. In terms of the Mental Health Act of 1973 Act defined “institution” meant a psychiatric hospital or a provincial hospital or a halfway house at which provision has been made for detention or treatment of persons who are mentally ill, and includes any other place designated by the Minister as a place for the reception and detention of two or more persons suffering from mental illness and in respect of which a licence has been granted. 

44. In terms of the 1973 Act “mental illness” meant any disorder or disability of the mind, and included any mental disease and any arrested or incomplete development of the mind and, and “mentally ill” had a corresponding meaning. 

45. The 1973 Act provided that “patient” means a person mentally ill to such a degree that it is necessary that he be detained, supervised, controlled and treated and includes a person who is suspected of being or alleged to be mentally ill to such a degree”.

46. A state patient referred to a person detained by order of court of law or other competent authority at any place pending the signification of the decision of a judge in chambers.

47. Section 8 of the 1973 Act provided that any person above the age of 18 who believed that any person is suffering from mental illness to such a degree that he should be committed to an institution could apply to the magistrate of the district in which such a person is for an order that he be received and detained. Such application had to reflect, among others, the degree in which the applicant is related by consanguinity or affinity to the person in respect of whom the order is being made. The magistrate could after considering all evidence issue a reception order authorising the patient to be received and detained.

48. Sections 26, 27(1), 32 and 3391) of the Mental Health Care Act of 2002.

49. See sections 27(4)(a), 27(7) and 27(10) and sections 32 and 33 of the 2002 Act.

50. In Chapters VI and VII respectively.

51. The Correctional Services Amendment Act 25 of 2008 amended, among others, section 1 of the Correctional Services Act of 1998 by deleting the definitions of “prisoner” and “prison” and inserting the words “inmate” and “correctional centre”.
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ARTICLE 24:  Education 
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	X
	The Draft Report’s failure to address the difficulties experienced by families of children with disabilities concerning access to education betrays the lived realities of these families.

As has been discussed in the general introductory remarks above, the right to basic education is not subject to progressive realisation. As such, all children and adults with disabilities should have immediate access to basic education. Paragraph 123.1 again highlights the disjuncture between policy and implementation in terms of access to education for persons with disabilities in South Africa. 

The Draft Report makes no mention of sexual education available for persons and children with disabilities. The lack of the provision of appropriate sex education is a direct violation of Article 21 regarding access to information as well as the Right to Education.

The Draft Report also fails to emphasise that many local schools are not inclusive. Inclusivity does not simply refer to physical accessibility in schools, but also refers to the culture of the school itself. This may not be accepting of children with disabilities, including those with “silent” or “invisible” disabilities, such as Autism Spectrum Disorders.

It is agreed that urgent action is required to address the denial of access to education for children with disabilities, as stated in paragraph 123.8. However, the use of statistics in this section is misleading and appears unsubstantiated. 

Paragraph 123.12 states that “The Department of Basic Education has committed to ensure that all schools will over time be accessible as required by the South African Schools Act (Act 84 of 1996).” The phrase “over time” is inconsistent with the constitutional imperative in section 29 of the Constitution. 

Paragraph 123.13 states that “steps have been taken to develop specifications for accessible school buses in KwaZulu Natal Province.” What about other provinces? Not providing accessible transportation results in financial and logistical barriers for children with disabilities attending schools.

The Orange Farm case study in the previous submission from the Centre for Applied Legal Studies, Afrika Tikkun and Werksmans Attorneys highlights that some children with disabilities were turned away from local mainstream schools when their families first tried to admit them or were excluded from local crèches or day-care from when they were very young on the basis of their disability. The Draft Report does not acknowledge this.

In addition, the Draft Report does not acknowledge that there is a lack of information for families of children with disabilities about how to apply for school, or report abuse or poor treatment on the transport to get to school (where such transport exists).

The assertion in paragraph 124.12, that 94% of 7- to 15-year-old children with disabilities attend an educational institution requires qualification, and a description of the methodology for arriving at this statement. Further statistics in paragraph 126.1 and 126.2 seem questionable. The joint submission by Afrika Tikkun, Werksmans Attorneys and CALS, Down Syndrome SA, Association for the Physically Challenged, R2E CWD and Central Gauteng Mental Health Society all provide empirical evidence that contradicts the statistics presented in this section. In addition, it does not correlate with published descriptive research on access to education in South Africa. This would suggest that this statistic be less than 50%  (Saloojee 2007, Anderson, Phohole & Ijsselmuiden, 2002).

Finally, legal precedent, namely Government of the Republic of South Africa and the Government of the Province of the Western Cape vs Western Cape Forum for Intellectual Disability (WCFID) corroborates our opinion that this statistic is inaccurate.
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	Par 123.1 – Legislative and policy barriers to the inclusion of children with disabilities in ECD have not been removed.

Par 126.1&2 – There needs to be clarification as to whether the term “ECD facilities” include centres specifically for children with disabilities.  These statistics are not consistent with other studies, including the following

· Analysis of the profile of CDG beneficiaries found that only 24% of children aged 0-6 years, who were receipt of the CDG, attend a crèche or child minding group.1

· A local study of disabled children living in Orange Farm, Gauteng found that only 35% of disabled children aged 3 years and over had attended or were currently attending pre-school.2

Additional Information:

Par 123.1 – There is still a great deal of work to be done to ensure that children with disabilities are targeted through ECD policies and programmes. While progress has been made in some departments (such as DSD, DWCPD), there remain many barriers around integration and co-ordination between different sectors and levels and between public services and civil society organisations, including parent organisations.

Par 123.6 – 2. Integrated National School Health Programme: The Integrated National School Health Policy makes a good case for early intervention and therefore, but it make sense to extend the policy to include not only schools, but also ECD centres. We are impressed with what is proposed for schools, but early identification and intervention are starting too late – this needsto start in the ECD years.

3. Limited availability of support and services due to a shortage of health professionals, especially in rural areas: Yes health professionals are in short supply and this seriously impacts access to early intervention services for children with disabilities. This makes the argument for the implementation of Community-based Rehabilitation strategies even stronger.

4. Incremental training of Early Childhood Educators on strategies for early identification and intervention: Partial agreement – There has been a roll-out in a few provinces by NGOs and other training organisations to offer accredited training in the Level 4/5 elective module on Inclusion. Informal training has also been offered through other NGO’s but no state provision as yet. FET colleges training ECD practitioners seldom offer the Inclusive Elective and even if they offer it, it is not sufficient to equip practitioners to do the identification and intervention needed.

Par 127.6 – Legislation, policy and funding norms are required in order to ensure that all children with disabilities have access to inclusive, quality ECD services (centre- and non-centre-based). This should be an urgent priority as ECD lays an essential foundation which increases the likelihood of children with disabilities accessing and progressing in schooling when they reach school-going age.

Important considerations for inclusive ECD centres are:

a) access – what is being done to ensure that children with disabilities get access to ECD centres? (consider information, attitudes, transport)

b) participation – what is being done to ensure that they participate fully in thecurriculum and opportunities for learning? (physical, social, emotional learning, which needs to be facilitated by trained staff)

c) support – what is being done to ensure that children with disabilities have the necessary support? (e.g. assessment, assistive devices, AAC, additional staff i.e. lower staff – child ratios and a sliding scale of subsidies to accommodate special needs of children)
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	Not considered by Dementia SA in the context of persons with dementia, who are generally unable to participate in adult education activities (beyond those use for therapeutic purposes.
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	DBE submitted updated statistics and minor editorial changes to Article 24
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	It is acknowledge in the report that significant structural and resource challenges exist in regard to the provision of education for youth with disabilities.  However, the issue of access to education should be included as many children and youth with disabilities do not have reasonable access to schools and educational facilities.  Many special schools provide instruction only through grade 9, which may also be a factor in the steep decrease in the number of disabilities aged 16 to 18 years who attend an educational institution.  The issue of access to educational facilities and the lack of special schools that provide education through matric (grade 12) should be acknowledged in the report.

In the addition, monitoring and evaluation, including enforcement of prescripts by the Departments of Basic Education and Higher Education and Training requires attention, for example remedial action for Sector Education and Training Authorities (SETAs) failing to meet disability targets.

Epilepsy South Africa proposes that the term “ordinary schools” in this section of the report be replaced with “mainstream schools”.

It would be useful to include percentages when figures are quoted in the report to indicate the background to the information.  Readers are not able to judge impact when numbers are quoted exclusively as this does not include a background of the total.  For example, while training 39,325 teachers between 2008 and 2011 it is not clear what percentage of total teachers this represents (paragraph 123.15 on page 31).

Consistency needs to be applied in terms of statistical reporting periods.  In some cases statistics are provided up to 2010 and in other 2011.  This is especially important in light of phrases used such as “to date” with no indication regarding such date (e.g. paragraph 125.3 on page 36).
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	Awareness needs to be raised in order for people to be accommodated successfully
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	There is discussion here of ‘children with special needs’ and of accommodations or placements regarding these children. This is not in-sline with the ambit of the definition of disability provided by the CRPD which aims at eliminating ‘special provision’. Paragraph 121 states that Education White Paper 6 embodies the principles of the CRPD: it is unclear how this is the case when the White Paper not only precedes the CRPD by a considerable period of time, but is largely based on a socio-medical model of disability, which the CRPD is not. Again, as has been mentioned innumerable times in this submission, that without a coherent argument to justify the claims made in paragraph 121, they can and should be dismissed: that which is asserted without evidence can be dismissed without evidence. It is also noted that there is no formal definition for ‘special school’ which is interrogated in the report: it is simply the case that where a school is defined as ‘special’ it is taken to be that this is the case and there is no interrogation undertaken of this by the Country Report. 

The Country Report also needs to make reference to the lack of a coherent inter-departmental strategy to deal with children outside of the school system. The Country Report alludes to this, but it requires further refinement and expansion. 

Paragraph 122 makes a number of claims which are questionable. They include:

· That only 30 schools were selected in the ‘poorest’ parts of the country – it is unclear which schools they are, which parts of the country are the ‘poorest’: in short, nothing is actually being claimed here as evidence. 

· A further 34 schools are claimed as being upgraded into resource centres: it is unclear what the connection is between creating an accessible education offering and the upgrading of such schools. 

· Upgrading and interventions are mentioned throughout this paragraph, but no mention is given to the framework or guidelines utilized; as the Norms and Guidelines for DBE have only just been promulgated, this needs to be firmly established. 

· The audit of all special schools conducted in 2002 is brought into question: who conducted such an audit, what were the guidelines, which schools (all ‘special schools’?) were audited, what were the terms of reference and so forth?

· An “extensive public advocacy campaign” (DWCPD, 2012: 27) is claimed to have been undertaken: as far as the Reviewers are aware, no such campaign has taken place – could further information be given as this seems to be an important component of the work undertaken by DoE and DBE in promoting inclusivity and mainstreaming. 

· An astronomical figure of USD 250,000,000 is mentioned, but the Country Report is very vague on this – is this the extent of donor funding, or is the full amount required? The other question is how this figure, if the total extent of funding required, has been reached. This seems to be an amount, figuratively snatched from thin air. 

· It is mentioned that up-scaling strategies for the provincial implementation of inclusive education must move from 30 to 513 schools – what are the Norms and Guidelines that have been undertaken with regard to this? 

Paragraph 123.2. is noted in its contents and it is requested that further information be provided with regard to this element: which schools can be highlighted, why does this occur i.e. what are the structural conditions that allow for the development of segregated educational facilities to be developed within the context of White Paper No. 6 and the CRPD?

The issue of support for children who have been “mainstreamed” needs to be touched upon: what quantitative data is there? In the experience of the Reviewers, furthermore, there has been a lack of cooperation in adapting facilities where children have been mainstreamed and generally it is the case that the school or school governing body does not have the funds to do this itself. 

The provisions of paragraph 123.5. are noted against paragraph 121 as these two paragraphs seem to imply a direct contradiction. Could this possibly be resolved? The November 2010 judgement is also noted, but what has been the follow-up regarding this: not the commitment to action, but the actual concrete measures – has any corrective action been undertaken, and if so, what action. 

Paragraph 123.6. notes a ‘mental health screening tool’: the Reviewers are not aware of such tool, and have not been appraised of its usage. It is an extremely questionable and non-constitutional action to establish a tool that aims to segregate people according to their mental health. The Country Report should, in no uncertain terms, indicate the legitimacy and constitutionality of this move. An assessment of this tool should also take place, and with regard to this, it can be stated categorically that no formal assessment by the Disability Sector of the tool has taken place; it would also be interesting to see what SAFMH’s appraisal of this tool would be. This paragraph also confuses early identification and assessment with mental health with development delays and disabilities – this is incorrect. 

A more rigorous assessment of the LURTIS as mentioned in paragraph 123.7. would be preferable: although some of the grit is mentioned with regard to this tool, there is no real data provided in terms of the number of students captured to date, the relevant percentages and so forth. This is particularly cogent in terms of paragraph 123.8. where staggering figures are given with regard to student numbers, but the source of this information its reliability is not questioned or interrogated. 

The accuracy and efficiency of the information provided in paragraph 123.9. is also questioned: why does the Country Report not provide an interrogation of the implementation of the content of the documentation, what is the affectivity of the documentation and so forth. 

The content of paragraph 123.10. is contrasted with that of the first bullet point in paragraph 122: there is a clear contradiction in terms here. 

Paragraph 123.11. claims that a total of 108 ordinary schools have been upgraded to comply with universal design: this is simply untrue and the source of this statement should be made available to the Reviewers. The notion that these schools have been upgraded is not questioned per se, but rather that they have been questioned for the purposes of universal design. The selection of the schools, and the entire process is also questionable as well as the issues concerning the further 405 schools that are indicated as needing selection. It is also unclear how this process meshes with the process mentioned in paragraph 123.12.

The issues concerning scholar transport in paragraph 123.13. were highlighted under the comments concerning Article 9. It should be noted that there is a bit of a contradiction between the provisions of this paragraph and that dealing with accessible transport. 

The information contained in paragraph 123.14 needs to be critically interrogated: how effective has this process been, who has undertaken an assessment of the process, how will it be concretized in teacher training. The guidelines themselves should also be critically analysed. 

Paragraph 123.15. indicates that some form of training occurred – what was the nature of this training, who conducted the training and so forth? There is also a statement that the impact should be made systemic but it is never entirely made clear how this should occur. 

Paragraph 123.16. indicates the need for specialized teachers in each of the country’s 26000 schools, but does not provide a benchmark against which this has occurred: there is no cogent data to respond to in this paragraph. 

The revisions to the National Curriculum as indicated in paragraph 123.17. should be analysed in terms of White Paper No. 6 and the principles of Universal Design for Learning. Similarly, the National Protocol on Assessment should also be analysed. 

There are a number of issues contained within paragraph 123.20. including:

· A lack of analysis of the National Strategy highlighted in this part;

· A lack of indication of the accommodations to ensure physical access and no justification as to why sensory, intellectual etc. access has not been considered;

· An assessment of the Individual Support Plan is needed in the Country Report as this is a potentially useful tool to deal with the needs of learners with functional limitations;

· The provision of support should be wider than it is currently now, and include issues such as alternative formats for education, universal design for learning and so forth and move away from individualization of support towards providing universal and accessible presentation of the curriculum;

Quantitative data needs to be provided in paragraph 124.1. 

An indication of who conducted the audits and the methodology employed in terms of paragraph 124.3. is required, especially as it has been indicated previously that no environmental or universal access audits have taken place in any school (paragraph 123.10).

Further data is required in terms of paragraph 124.6. as the current information does not allow for any interrogation of the data provided. 

Further information is required regarding the Kha Ri Gude Mass Adult Literacy Campaign, especially concerning the claim that it has achieved “exception results in terms of training adults with disabilities” (DWCPD, 2012: 36). What is the basis of this claim? What quantitative data is available to justify the claim? 

Paragraph 127.3. is clearly important and should be expanded further as this highlights one of the major reasons why there has been little or no progress towards the development of a universally accessible and inclusive education system. 
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	People with disabilities and Disabled Peoples Organisations are represented in a number of School Governing Boards of special schools.

Can’t the report also reflect on teachers with disabilities in ordinary schools and in special schools?  Are there any teachers with disabilities in the special and ordinary schools?  

The quality assurance of teaching Braille in schools remains a challenge

No 124.9: Add for special schools after 2010.
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	Point 121 Educational programme needs to be funded so that society can be understanding disabilities.  Also the Department of Heath when such a child is born with disabilities taught basic knowledge to deal with the child and it needs.  National Department of Health and Department of Home affairs need to work on this matter in future.

Point 122 The general policy implementation is behind by many years.  An example is the Personnel Administration Measure (PAM) policy that requested it be reviewed and rewritten this was at least four years ago and it still has not happened. It affect the different personal in the Special Schools in different provinces .We need National Education to get necessary policy in place and keep major stakeholder informed of what is happening. In Inclusive Education at all via the provincial structure of the P.C.C...C.I.E (Provincial Co – ordination Committee in Inclusive Education which is not taken place once a quarter.

Point 123.2 The Children Law needs to be taken into consideration according to this point.  As we need to take into consideration the different disabilities of the disabled child as well. As Parents of disabled children Inclusive Education has never been one system at all.  One needs to review policy the policy written in this country.  Also review Inclusive Education for example in Nederland’s the structures are the same as Special Schools for children with Special Education needs.  For example just to name one of the disabilities Autism the children are treated with dignity and given care giver they need to obtain an education.

In Sweden we have one system but Special Needs children are taught in different parts of the school. The disabled child still eats; play with mainstream children on a social level.

Point 123.8 – Children are not just placed in a Special 
School.  Certain steps have to followed before a child is placed in a Special School

Pont 123.8- When a child is born it has registered by the Department of Home Affairs.  This should become a means of tracking of the child.  Also the   Department of Social Development also is made aware when a disability grant is give.

Point 123:13 – Transport Department has done a draft revised document on Norms and Standards for scholar transport. PACSEN will be forming a Partnership with National Transport to ensure Special Schools needs get what required for the children to get to school. The project will be from 2013 -2015.

Point 123:20 – More need to be done in this field.  As many children cannot get education unless the items are available. I  

Point 123:22 – More Special Schools need to be considered in this matter. Schools that can accommodate Autism children for example we have no school in Kwa Zulu Natal, Free State, North West Province and Gauteng schools need to be built to ensure the children get the education they need.

Point 127.2 – National Treasury needs to have a system in place to track r the funds allocated to the disabled children needs.  
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	There is lack of strong drive to Inclusive Education from the Department of Education. Discretion to place the child in inclusive schools is still largely left to the parents and educators. Some parents are reluctant to place their children in schools that promote Inclusive Education because of fear regarding their child’s acceptance. One often finds that the parent is viewing the situation from his/her side and not necessarily for the benefit of the child. Who does determines the best interest of the child? 

White Paper 6: Children with intellectual disability need classes where there is a teacher and an assistant teacher to assist the child to keep up with the progress of other children in the class.

There is still some resistance from the teachers to teach children with intellectual disability or neurological conditions. Implementation of the National policy on Inclusive Education needs to be emphasised.

  Minimum number of School Psychologist for assessment of children.  According to the DoE there is one School Psychologist per district .and in some schools the principal does not know the District Psychologist.

The National Treasury has prioritised funds to ensure that reasonable accommodation is placed in Special Schools. The reasonable accommodation of children with intellectual disability or mental illness is not mentioned.

The process of preparing learners with intellectual disability after Grade 9 does not seem to be working well because these children often end up in Protective Workshops. The   parents have been paying heavy fees for a better future for their children, who end up in Protective Workshops with little prospect of developing their financial independence.

Learners with special needs in the community undergo so much of stress repeating grades as their teachers cannot access any resource to refer them for help. Special Schools are around urban areas with limited spaces. These learners end up being drop-outs as there are also no further post school education or Protective Workshops and they end up being victims of different forms of abuse.

	19
	X
	
	
	Key achievements and challenges have been dealt with in the report.  Any additional comment will be included in the SA National Council for the Blind’s Parallel Report. The backlog with regard to textbooks is mentioned but is downplayed. The abuse of learners at schools was not addressed.

There is a contradiction with paragraph 123.8 and 124.14 in terms of statistics and this provides an incorrect picture. The DBE needs to take steps to ensure that special schools protect learners with disabilities from such human rights violations.  
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	Need more awareness raising amongst parents of children with mobility impairments and other disabilities about their right to access the education system  and the options and support services available in their communities

Access to education for those with mobility impairment is dependent on having  appropriate mobility devices, regular assessments, modification and follow up services accompanied by techincial maintainance and repair services.  

Training in mobility device skills for using and handling devices and access to affordable and safe transport. Not having any of these elements is a major cause of barriers to educational opportunity

Have the perceptions of children being adequately considered who are part of inclusive environments? 

Under-stimulation of young children in residential centres, lack of opportunity for education and skills training/under resourced and trained staff; high turnover of staff. Concern that although children may be in school at this level, that there is not necessarily quality stimulation/education being experienced.  How is this monitored ? what process is in place to report on this? How are their rights protected within the system?

Ndinigona is one stimulation package which is now available which may be used to capacitate caregivers/teachers in this pre-school environment.

Availability of support teachers for children with physical constraints in the classroom?

Have teachers perceptions of inclusive education been adequately reported/ how are PWD being integrated meaningfully as active participants in classrooms? Monitor effectiveness of inclusive practice in schools/training facilities

Funding for more regular follow up for the users of specialised equipment or wheelchairs to ensure they remain suited to needs/ in good working order. This also requires ongoing capacity building to ensure sustainable use in schools. Is there any training of new teachers in the use of assistive equipment in the classroom or sufficient back up on site to manage this equipment. Is there enough mentoring and support to ensure integration of children with special needs adequately in the classroom. 

Needing to access health and other related services esp in remote areas compromises education – eg days out of school – services are often not structured in such a way as to prevent this disruption to regular education
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	Access to education remains a major concern for persons with disabilities. Despite the current provision in law and policies the vast majority of children with disabilities are not attaining a secondary school education in order to access opportunities for further education.  In terms of higher education institutions, access to finance (bursaries) to attain a tertiary qualification is still a major hindrance along with the lack of assistance technology.
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	The number of Special schools increased from 18 in 1994 to 34 in 2012. All 34 special schools have 8778 learners with disabilities in 2012.

There are 11 Full Service schools providing education to disabled learners in an inclusive environment.

The following Universities in the province have disability unit to assist disabled student which are :

· Unisa

· University of Limpopo

· University of Venda
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	The department has conducted physical accessibility audits in schools whereby Principals were advised to request department of Public Works to assist in revamping the facilities, eg adjust the construction of  ramps and toilets amongst others.
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	1. Support for educators with learners of special needs is not enough especially in rural areas.

2. Targets for all schools to be accessible should be set instead of saying it will be over time.

1. Audits of unemployed graduates should be conducted for possible consideration.

2. Programmes targeting  interns with disabilities should be compulsory to acquire skills for absorbtion.

3. Learners attending classes with those with disabilities and local structures  should be made to understand their condition and awareness to accept them.

	34
	X
	
	
	Career exhibition  to encourage agricultural  activities annual

	35
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	36
	X
	
	
	

	37
	X
	
	
	Children with disabilities remain side-lined from mainstream schools

	38
	X
	
	
	

	39
	
	
	X
	A lot have still to be done concerning intellectual disabilities.  The facilities for people with intellectual disabilities need more funding from government to enhance education of this category

	40
	X
	
	
	

	41
	X
	
	
	

	42
	
	
	X
	Para 122: Basic education has been seen as a national priority area by the government, but the recognition of inclusive education as a national priority area has not be done. 

Para 123.2: What national policy framework is being addressed here? 

White Paper 6 does not support full inclusion of children with disabilities into the general education system. Our national policy framework supports the provision of ordinary and special schools. As long as SA continues to promote special and ordinary education systems, we continue to fail in complying with article 24, which urges countries towards the goal of full inclusion. 

Para 123.6: There is no “right” to early identification and assessment. It is rather a “roll-out” of early identification and assessment. 

Para 123.10: What are the norms for environmental accessibility? How does this link to the draft Regulations relating to Minimum Uniform Norms and Standards for Public School Infrastructure? 

Para 123.10: Discrepancy in findings between the draft country report and the progress report on the implementation of education white paper 6 presented to the Portfolio Committee on Basic Education in November 2012. Draft Country Report stipulates 108 schools have been physically upgraded to be accessible to persons with physical disabilities, yet progress report states 202 schools have been. 

Para 123.14: Completely overstates the training of teachers. The inclusion training is only a very small part of the CAPS training.

Para 123.15: There is no table 10 in the draft country report. 

Para 123.16: Despite the commitment to address barriers to learning, none of them have been implemented yet. 

Para 123.21: First sentence is incomprehensible.  30% of what budget has been allocated to raise standards of infrastructure and curriculum delivery in special school or 30% of the entire basic education budget? 

Para 124.9: Do you mean that the pass rate was higher at special schools as opposed to mainstream public schools? 

Para 124.11: If the special schools have increased from 375 to 423, then this is contrary to what is stipulated in para 123.2 where “new special schools are being built” is seen as a failure to comply. 

Para 125.1: Does “exit level qualification at grade 9” refer to “schools of skill”? 

Para 126.1: Does 665 247 relate only to children with disabilities or children between the ages of 0-4 in general? 

Para 127.2: What did this judgement say? 

Para 127.3: Surely if the budget allocated for inclusive education went to other priority areas, this is unacceptable? 

How is section 128 relevant to the country report on the UNCRPD? 

Additional Information:

Para 123.6: Additional information is required to support the claim that early childhood educators are incrementally being trained on early identification and screening. 

Para 123.8: Additional information needs to be provided about the plans to address the almost 100% increase in amount of children with disabilities out of school, 11 years after the implementation of White Paper 6. 

Para 124.10: “942 learners who wrote matric” -  out of how many total learners who wrote matric? What was the percentage? 

Para 128.2: What is the National Strategy for expanding the implementation of Inclusive Education for 2012-2014? Why is this national strategy not in Action/ Strategy Plan of Department of Basic Education?

	43
	
	
	
	This submission does not specifically address the issue of education of people with disabilities. However, we align ourselves with the submissions prepared by the Campaign on the Right to Education of Children with Disabilities (R2E CWD) – Policy Review Sub-group and ECD Sub-group.

	45
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	46
	
	
	
	Give details of how policy that removes barriers to disabled people  will be strengthened in regulations

Access to higher education  is a significant problem

What are the specific strategies in place to strengthen policies and norms to achieve inclusion?

The training and capacity building of teachers to include disabled children need to be a priority 

In addition the capacity of lecturers and researchers in higher education institutions should be addressed urgently as these are the people who train future teachers and professionals in all fields

	47
	X
	
	
	

	A
	
	
	
	There is no mention of challenges in obtaining learning materials for the purposes of realising the right to a basic education.

The constitutional right to access to basic education is not articulated.

Section 3(2) of the South African Schools Act 84 of 1996 provides for the Minister of Education to set out ages for compulsory school attendance for learners with special learning needs. This has not been done. As a result, many children with disabilities are not accessing basic education at all. This has not been mentioned.

The fact that special schools do not fall into the quintile system, and therefore do not receive subsidies from the state regarding children who are exempted from paying school fees, has led to a significant impairment of the right to access to education. This is not mentioned in the report.

Physical barriers to special schools for children who must necessarily attend them are not addressed. Transport is a factor hugely limiting the access to these schools. This should be cited as a challenge experienced by many children with disabilities.

The National Planning Commission has notably failed to address the poor quality of outcomes in education for children with disabilities. This should be included as a step that needs to be taken in order for this right to be realised.

Little is mentioned about therapeutic programmes implemented in this school. Numbers are characteristically low.

Children with behavioural difficulties often have difficulty accessing either the mainstream education system, or special education. This is because their disruptive and often violent behaviour is difficult for teachers to cope with. This has not been addressed in this section.

In respect of children with disabilities, a holistic approach must necessarily be taken if they are to “unlock” a right like access to education. Access to healthcare, the right to a family life, social security, access to food and many others are required if a child is to truly benefit from the services they receive at school. It should be noted that children from a poor socio-economic environment often cannot reach their full potential at school because of deficits in the realisation of other rights. 

There is no focus on the technical aspects of either inclusive or special education. This grass-roots implementation is of integral importance to the realisation of this right (and by extension this article).

Early Childhood Development should be further illustrated as an important mechanism for identifying disabilities and ensuring early intervention. It should be highlighted as such.

At Paragraph 128, recommendations made by the SAHRC to parliament are mentioned and government’s actions in response are illustrated. These recommendations were made in 2006. The Commission has made additional recommendations since this date.   It is submitted that more recent recommendations should also be illustrated. Many other stakeholders have also made submissions regarding education, inclusive education and other relevant aspects. It is submitted that these should also be taken into account in the report. Many of these stakeholders are specialists in the field, and their contribution led to significant policy reform.

	(ii)
	X
	
	
	

	(iii)
	
	
	
	We are failing severely and profoundly disabled children, see Western Cape Forum for Intellectually Disabled v Government of the Republic of South Africa 2011 (5) SA 87 (WCC) and Trynie Boezaart “A constitutional perspective on the rights of children with disabilities in an educational context” 2012 Vol 27 no 2 Southern African Public Law 455-472.

	(v)
	
	
	
	The government should hold more awareness campaigns against bullying of disabled pupils in school and make pupils realise that their bullying equates to hate speech and is against the law. Government do not acknowledge that bullying results in more mental disabilities resulting from the trauma the victim goes through (eg. Post-Traumatic Stess Disorder). Rhodes University twice refused to give me extra time for exams based on my disability (Aspergers Syndrome) and I’ve heard it is the same at most universities. They do not give enough support to people with disabilities. My condition is a neurological one which causes me to process information more slowly than my peers and gives me poor fine motor co-ordination, making me write slower than other people and my hand gets tired quickly. Many people with mental conditions get sick often as a side effect of their disability (a poor immune system, witnessed by the poor attendance of pupils in special schools). Most universities do not accommodate this and some lecturers refuse to give you notes if you miss a lecture. I had a problem with this.


S.
ARTICLE 25:  Health 

	SUBMISSION FROM
	I AGREE WITH THE CONTENT
	COMMENT

	
	YES
	NO
	PARTIALLY
	

	2
	
	
	X
	Article 25 (b) makes reference to early 
ntervention
n and intervention as component ofhealth services for adults and children with disabilities. However the information currently contained in the draft CRPD report does not reflect the inadequacies of public health services in terms of early 
ntervention
n and 
ntervention for young children with disabilities. Given that such early intervention has a direct bearing on the long-term impairment and future prospects in terms of education and development of the child, this is a critical area on which progress (or lack thereof) needs to be reported.

	3
	X
	
	
	The Draft First Report makes no mention of the government’s progress and initiatives related to National Health Insurance. The Right to Health in any country is impacted by the availability of private medical insurance (medical aid). The Draft First Report should discuss any governmental regulation of medical aid schemes, who they cover and what they cover. 

Geriatric training of health care professionals is uncommon in South Africa and disturbingly absent. Persons with dementia face a discriminatory lack of qualified health care professionals who are trained to screen and diagnose dementia and recommend appropriate care. Mental health generally in South Africa does not receive priority at all. It is unclear what percentage of hospital beds are allocated to mental health care cases. 

The lack of geriatric safe and geriatric friendly state health care facilities is glaringly absent. South Africa has a total of EIGHT geriatricians to meet the growing need of older persons in South Africa. 

HIV/AIDS is the top health priority in South Africa. This section of the Draft First Report contains no discussion of integrating persons with disabilities into national HIV/AIDS strategies.

	5
	X
	
	
	

	7
	
	
	X
	Anecdotal information regarding access to appropriate medication for people with epilepsy indicates supply chain difficulties.  To address this matter Epilepsy South Africa initiated research during the 2012/2013 financial year which will continued in the 2013/2014 year with a view to determining and eliminating barriers to effective drug treatment for people with epilepsy (especially in the public healthcare sector).

	9
	
	
	
	Par 130-Deep concerns- as Revenue now has a document called Revenue Enhancement- using as did before the FEES MANUAL- but they refuse affidavits for PWD/Vulnerable patients awaiting the processing of Disability Grants- thereby charging CVAs/for walkers/Amputees for prosthesis- categorising as H1 and refusing to categorise as H0 even with backing of our Medical Social Workers- as this drive to make money for the institutions- at the expense and harm to patients with Disabilities- also children under six are charged-as according to the Fees Manual – One wonders when last that document was reviewed as whether Revenue is aware of any of the Disability and Rehabilitation documents- but by their actions the Administration Clerks are restricting and obstructing ACCESS TO OPTIMAL CARE- by our finance/clerical administration/admitted staff. Surely there needs to be cohesion in these documents and not such harming conflict- whereby indigent/vulnerable patients are charged- and the tariffs seem disproportionate and even punishing to PWD.

Par 131. There is a huge gap in the early identification/referral for early intervention-particularly from DHS/Com /Clinic- organization such as “Bengula”- Referral system is not inclusive of PWD/Rehabilitation- to the detriment of PWD.

Also the newest ‘Road to Health Book” for children has no space for charting of milestone( though page of description of Milestones has at least been included- but no space for recording/charting- everything is nutrition orientated which one appreciates essentialness of that, but even malnourished children can have delayed milestones- and need therapy- NDT-physio/OT/Speech and again early intervention is essential for minimizing secondary disabilities/spasticity et al- but that has been neglected on that new document/booklet to the detriment of our children potentially disabled-who can have an improved outcome- even those who are rendered disabled/Cerebral palsied/brain damage post HIE/Birth asphyxia-( for which Nationally there have been expensive and tragic litigations) there is no space for charting the development level on this new book( head circumference et al- is there/boy/girl is there but nothing in charting- so that they are NOT missed of milestones and developmental levels- so they are missed and there is then late /often very late referrals- with negative outcomes/or unnecessary deformities and NOT full potential when only referred late( there is much on mortality( tragically) of children/infants/neonates- but little is made of the HIE/BA which can have devastating outcomes on the child’s health future and of course the future of parents carers/et al- THUS children with Disabilities.- there is too a huge gap now in the referrals for comprehensive assessments for Disability Grants/ or re-assessments for D/G- tending now to be only done by Medical Officers- who do not have sufficient insight into functional abilities/ or even potential- if the patients/client has never had access to Rehabilitation and merely a doctor/ has signed DG form – and not referred or given patient access to OPITMAL care and highest level of Functional Rehabilitation. I feel that somehow the PWD/CWD should be protected by policies/procedures/ such documents to enforce holistic comprehensive care and not merely at the will/fancy of a Medical officer who with respect/may or may not have insight or comprehend clients/PWD potential to highest functional level- as a biological- psycho social Model and no longer only as they do Medical model of care for PWD.So protocols/policies that insist on a pyscho-social holistic model should be in palce to protect the PWD/CWD and the therapists advocating and trying to give optimal health/highest level of Rehabilitation  but are OBSTRUCTED by the old order Medical Model- exclusive doctors- referral- input.

Par 132.  Often health promotion- e.g. even such as Child protection are seen and treated in boxes-such as comments that ‘Disability awareness is only in December” not included in this and a true MDT approach is NOT used for many programs/health promotion- or e.g. Diabetics- only the PHC part- do not include those clients who have already been victims and had amputations- the fact that they are still diabetic and at risk of loosing another limb- which tragically does happen—and often that has been associated still with inadequate education/ care. Also Education programs- abuse et al- only wanting to able bodied youth- ignoring the fact of inclusive education- so that all sectors should be covered and not merely limited- so that children/youth/adults with Disability do not feel or are not excluded as though their plight or risk of abuse is limited or different. Thus somehow there needs to be protection that all Health care promotion programs are fully inclusive and not excluding the PWD and the therapists/advocates for these people. So great concern re the inclusivity of that health care promotion programs that they must be fully MDT and not in boxes/isolation as still frequently occurs until now. 

Par 133.Critical this that MO/Nurses/and especially Administration staff- clerks- et al have some type of compulsory exposure to the Rights of Children and people with Disabilities- as one is exposed to BATHO PELE- and also in the 6point plan for NSI- that under attitude- compulsory training should occur on besides the Rights of Patients- but also the Rights of PWD/CWD-  No institution should be considered compliant if this vital information is not shared/compulsory. Therapists/Rehabilitation  staff this should be a compulsory module in their undergraduate work- as is ethics- without such for either basic qualifications or for follow-up CPD(Continual Professional Development0 this is as therapists a compulsory module as well.  Likewise prosthetists/Orthotists-  and bureaucracy of when e.g a artificial limb can be renewed e.g. (or also wheelchairs-beyond repair) say compulsory 5years wait before renewal-  but patients appliance is so very damaged beyond repair or unsafe- then surely the Right of the patient- for SAFETY should supersede the bureaucratic process- so that the patients is not forced to become house bound and immobile waiting for the 5years to complete themselves when midst of ¾thyear and patient unsafe.  Also-  surely if the system is not in place- such as Medical officer/psychologist then surely a limb/basic essential functional promotion assistive device cannot be withheld from a patient who has been well rehabilitated and needing to progress to optimal function. Somehow protection of our patients with Disabilities should occur here. And yes IHDRCs / CPD/In-service – should encourage inclusion or lectures by PWD- who are the most well informed and especially those who are coping and doing well.

Par 134. Yes- free and informed consent- and by the same token there should be no predujicial against PWD for access to care/blood/admission/life/ because are PWD- e.g admissions when have critical pressure sores and grossly unwell should NOT be refused with at times dire consequences of even youth with Disabilities- much coming from a lack of comprehension of disabilities and almost a fatalistic mindset to such clients- they need protection and having equal rights to access to care very clearly highlighted- with NO bias or prejudice/not refused care when they can consent and speak for themselves and their right to consent.

Par 135.  Over and above that presented- concerns re-The rights of PWD who can care for their children- should not be prejudiced against for having offspring- as needs be risks must be highlighted but again planned parenthood- should be their right- and not treated poorly or be demeaned because disabled and not considered capable of being a parent. Those with Mental incapacity- is different and 135 stands- but protection of those who are capable should be enforced- with good planning/ also mother’s of children with disabilities who choose to not abort their child need protection and optimal/holistic care and comprehensive counsel- and their choice/faith- needs to be respected. PWD raped- criteria as per standard rape cases, should too be honoured- and equal and full opportunities/counsel/care should be given- and also caution of health professionals not to disbelieve such a patient- saying “you disabled how could you be raped/pregnant”- et al. 

Par 137. Apart from the necessity to prevent birth defects- the above re rights of mother/child- without prejudice plus also as sated above the Road to Health card/booklet needs to make space/charting to facilitate identification and early intervention and appropriate referrals and on-going care to maximise potential as child develops/appropriate and optimal rehabilitation/appropriate  basic assistive devices to maximise functional abilities- et al. as child grows and develops often over years/ not only limited care given and give up on the child- also maximise facilitation to access to appropriate education/-as per the Rights of Child with disabilities. Prevention of secondary disabilities/secondary deformities/maximise miles stones/minimise spasticity/ complications(optimal rehabilitation-highest level- from early intervention and appropriate follow-up sustained program).

Par 138. Disability and Rehabilitation – as not priority program- so often left out or putdown/silenced against other priorities- nutrition et al- HIV/AIDS- but there seems little concept connection that PWD are too affected by HIV/AIDS or disability is one of the outcomes of HIV/AIDS( neurological defects- children/adults presenting with CVAs-meningitis- with residual disability as outcome- so should not be see yet again as in isolation and in not included into these major/primary portfolios/TB(e.g. TB spine and tragically associated paraplegia, when it has been missed and not had adequate and early intervention of TB spine)-likewise nutrition- malnutrition children can have residual neurological defects. – so CWD. 

Par 138- Mental health as is—those just that those who have physical disabilities-the relevant considerations for clients with disabilities- re wheelchairs- the new policy does protect the patients far more that there are less arbitrary orders and now professionally done by therapists/Rehab specialists. One consideration is too that patients are fully screened and that they have had the opportunity to maximum rehabilitation and not merely discharge home because of shortage of beds not having access to maximal highest level of rehabilitation. So when screened all patients rehabilitation history/opportunities should be taken into consideration-CVAs/ Amputees et al.

	10
	X
	
	
	Training on specific disabilities – MD Health professionals

We do not have information on the Policy guidelines mentioned

	11
	X
	
	
	

	13
	
	X
	
	There needs to be an outline of the process that will be followed with regard to the Office of Standards Compliance in the Department of Health, specifically as relating towards the accessibility of Health Care Facilities. At present paragraph 136 only highlights the bodies responsible for accessibility, but does not provide an outline of what actions ought to or should take place. 

Again, a recurrent problem is the question of why physical accessibility is highlighted throughout the Country Report, e.g. as in paragraph 138. The fact that only physical accessibility seems to receive any high level attention should be indicated at some point in the report. 

As there is no real quantitative data provided in this section of the report, meaningful comment cannot be generated. 

The provision of sanity equipment is also an issue, e.g. the lack of provision of nappies which the NGO sector has had to address due to the lack of commitment from DoH or DSD. 

The issue of the essential drug lists and the distribution of essential drugs also needs to be highlighted as there is currently no consideration for persons with disabilities with regard to their distribution and specific problems that people with disabilities experience are not addressed, e.g. incontinence. 
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	15
	X
	
	
	

	16
	
	
	
	No. 137:  The last sentence is incomplete.

No 138: row 9, column 2, page 42: The 2nd sentence is incomplete.

	17
	
	
	X
	Point 129  - The constitution section might state certain things but it not happen on the ground level.  As many of our disabled children do not receive the necessary medical assistance they require. Just to name one item nappies.

PACSEN has a Incontinence Clinic Project

This project was stated in 2005 .When one of our schools in Gauteng built  a  incontinence clinic with funds received from private  sector as the school reached out to helping children born with incontinent . All incontinent learners-meaning al learners who do not have control of their bowel and bladder function. Spina bifida , Paraplegic, Spastic Cerebral Palsy , Enlarged colon and Muscular Dystrophy – when they become too weak  to help themselves they  are helped in the clinics 

Why the children benefit in the Clinics

The children get the opportunity to empty their bladders by cauterizing regularly.

The children shown how to empty and clean their colons by using a coolest enema.

This procedure done in the clinic.

The children feel relaxed in the company of other learners with the same problem.  The older learners set the example of being independent and the young ones follow suit.

The children get out of nappies give our disabled children a better life and a lot of independence they need to grow up as individuals. In this way they receive self respect and dignity.

The Department of Gauteng Education has built 5 such clinics and revamped the first such clinics. Another 34 such clinics are required still in our special schools to help these children.

One of our members’ schools in the Free State has built such a clinic as well.

PACSEN as an association get the different schools to help in the training process when necessary.

	18
	X
	
	
	Sterilisation Act 44, 1998 is open to exploitation by Service Providers, parents and guardians, who may push for sterilisation without consulting and explaining to the person concerned.

All Primary Health Clinics should render services for psychiatric or mentally ill persons. Other clinics do not provide such services and people are expected to go to another clinic, which is often further away from their place of residence.

There is still limited clinics within walking distance MHCUs families and they end up defaulting on medication.

Sometimes the medication is available after they travelled that long distance.

	19
	
	
	X
	The lack of access to information and health care needs attention.  Much more emphasis is needed on HIV and AIDs and the link to blindness. While it is acknowledged that government has made some efforts to raise awareness, these have not been well coordinated.

We would not disagree with the contents, but useful additions would be the reference to the ongoing important campaigns to prevent disability such as campaigns on diabetes and action campaigns to reduce the huge backlog in cataract surgery to restore sight and prevent avoidable blindness.  Printed information on health care and on the prevention of disease is becoming more freely available, but much more needs to be done to make it available in accessible formats to blind and partially sighted people.

	20
	
	
	X
	Huge problems in remote areas in accessing services (specialised) for wheelchair users – with implications for the access to health services due to dependence on functioning wheelchairs and transport. Often transport costs are significantly increased for wheelchair users who need to pay extra for transport of a wheelchair /+ carer. Distance from specialised wheelchair services is problematic as is access to trained/experienced seating therapists

Also problematic is the regular availability of staff with the required capacity and training to be able to monitor mobility needs/equipment of wheelchair uses. Access to spares and repairs is critical to ensure functioning of wheelchairs for daily use including access to health

Mobile or community based outreach services to remote regions of the country  provide a vital accessible  service link to hands on and context appropriate training and support in situ and to build networks and serve as a catalyst to awareness raise about disability in communities that do not have ready access to other awareness raising campaigns

	22
	
	
	
	We disagree strongly with the provisions of the National Health Act which states that the provision of treatment based on free and informed consent can be denied to person with mental disabilities who are deprived of their legal capacity. The paradigm shift of the CRPD actually is meant to change these old discriminations. So these provisions and all other legislations containing discriminatory provisions in the SA statute book should be changed to be in accordance with the CRPD. All treatment should be on the based on the principle of free and informed consent for all. Persons with disabilities should not be treated differently because of their disability and deprived of their liberty and all treatment should be based on genuine free and informed consent (articles 14,17 and 25). Health care providers need to be made to understand that any interventions which are invasive and have potential for doing more harm than good amount to cruel and inhumane treatment and even torture, and that these approaches are completely conflicting with the human rights principles encapsulated in the CRPD.

Any qualification on this provision is now unlawful under international law, viz. The CRPD.

Additional Information:

We advise the SA government to read the WNUSP’s CRPD Implementation Manual; http://wnusp.rafus.dk/documents/WNUSP_CRPD_Manual.pdf
On point 138 (SAHRC recommendations) – Regarding recommendations on invasive mental health interventions such as ECT, seclusion and restraint it must be ensured that all these interventions and the standards around these must be checked against the standards of the CRPD and from the voice of the international user/survivor movement. All of these interventions violate the rights and dignity and rights of people with psychosocial disabilities, and should be proscribed as legal mental health practice in SA. 

Regarding complaints procedures. I served on the facilities board of the Valkenberg Psychiatric hospital between 2004 and 2006. In that time the health MEC informed us of a complaint procedure which was designed by his staff. I believe that any complaints procedures which are not independently monitored and that mental health consumers have not been part of in developing will be like the fox watching the chicken coup. I also have serious reservations about the Mental Health Review Boards as per the Mental Health Care act of 2002, are fulfilling their mandate in terms of proper CRPD standards. This is another reason why the existing MH legislation is not valid anymore as it precedes the CRPD by quite a few years and is based on the standards of the UN Mental Illness principles which were non-binding, which are now superseded by the CRPD which is binding on SA.

	24
	
	
	X
	The ongoing challenge in respect of the dire shortage of physio-, occupational, speech therapists, audiologists and medical orthotist/prosthetists in the Public Sector needs to be emphasized.

This, together with the lack of adequate, structured community-based rehabilitation services results in unacceptable high rates of mortality, as well as the development of secondary complications such as pressure sores, contractures, spinal deformities etc.  The latter results in repeated re-entry into the acute health care system, at unnecessary high costs.

	25
	
	
	
	People with severe intellectual disabilities living in rural areas often have a low life expectancy, due to lack of care, support and access even to the most basic services.  Families can seldom meet the additional financial burden of regular visits to hospitals, additional expenses for equipment and assistive devices and other necessities.
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	X
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	X
	
	
	

	30
	X
	
	
	Support Team is available for conducting visits for monitoring of progress in institutions.

Outreach services are conducted from Tertiary to Clinics and Homes.

Tariffs are implemented according to Policy.

Grants are available for continuous training of Health Professionals (called HPTD). Service Level Agreement (SLA) is entered into with Universities such as Medunsa and University of Limpopo.

Posters are distributed to Institutions during events and campaigns (posters are developed by the National Office).

Promotional Material is being translated into local languages and distributed to Clinics and Hospitals. 

Budget is insufficient (20 % caters for 80 % client services). 
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	X
	
	
	Conditions for getting wheelchairs are such that it becomes difficult for all who need them to get them.

Contracts for wheelchairs to be reviewed.
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	39
	X
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	X
	
	
	

	41
	X
	
	
	

	43
	
	
	
	The issue of disability and HIV and AIDS should be addressed in the country report, with specific reference to the disproportionate impact of HIV and AIDS on women with disabilities.

Para 134: This paragraph reflects the position prior to the introduction of the Convention. However, the position is now that all persons have legal capacity on an equal basis. Please see discussion above, with specific reference to ‘informed consent’. 

The statement that all treatment is voluntary is not correct: the MHCA allows for involuntary treatment – see discussion above.

	45
	X
	
	
	

	46
	
	
	
	The number 369 reflects gross service delivery challenges for rehab

	47
	X
	
	
	

	A
	
	
	
	The report states that forced sterilisation is unlawful, but then illustrates how a person who does not have legal capacity due to a severe mental disability can be sterilised- by implication- even if it is against their will. This should be refined and rephrased to avoid confusion.

	(ii)
	X
	
	
	

	(iii)
	
	
	
	Disabled girls are sterilised in SA without a legal process, without a curator ad litem and without participation. This should be brought in line with global tendencies and the requirements of the CRPD: Trynie Boezaart “Protecting the reproductive rights of children and young adults with disabilities: The roles and responsibilities of the family, the state, and judicial decision-making” 2012 Vol 26 Emory International Law Review 67-85.

	(iv)
	
	
	
	MENTAL HEALTH/MENTAL ILLNESS AS A DISABILITY: Adults, adolescents and children.  Was research done on this and included in the HEALTH article? – additional to Mental Health Disability, there are some individuals suffering from physical disabilities as well, speech impairments due to psychotropic medication side effects; some psychosis direct relating to deafness and their inability to communicate.  Large % of this population who are unable to benefit from formal education, absorption in open labor market, dependant on state disability grant, no to very limited skills development programmes after hospitalization and reintegration into the community at large; no inclusion in sport and recreation when back in the community due to stigma in community.


T.
Article 26:  Habilitation and Rehabilitation 

	SUBMISSION FROM
	I AGREE WITH THE CONTENT
	COMMENT

	
	YES
	NO
	PARTIALLY
	

	3
	X
	
	
	

	5
	X
	
	
	

	7
	
	
	X
	The use of abbreviations in an international report might create difficulties for readers (see paragraph 141 on page 43).

Paragraph 142 on page 43 should read “All nine provinces …” as opposed to “All none provinces …”

The number and funding of daycare facilities operated by NPOs are inadequate as evidenced by services provided to 4,161 people with disabilities with a current disabled population of some 2.3 million.

	9
	
	
	
	Seating specialists and tender companies do facilitate access to optimal seating.  

HCF-Technology-Beside being advanced need access to even the very basic essential appliances timely.The challenge now seems to be limited budget/staffing and extremely extended waiting times(years) for even a basic artificial limb/prosthesis- plus strict criteria it would appear that apparently seems aiming to put in place will grossly limit access to artificial limbs/prosthesis- which is a huge challenge and does NOT allow for highest level of/optimal rehabilitation, which often forces a patient to be compromised hop and be crutch dependent, which also more likely limits functional/employment abilities- so this is a huge challenge and there should be some way of protecting amputees for optimal/ timely intervention- not years as is now happening. Plus certain type of calipers- which are more functional- e.g. kneelock calipers too great delays-6/8months again handicapping the patients function. Somehow some protection/the system of Orthotic/prosthetics should be supported,  as these are also basic essential assistive devices, needs critically to be supported and protected for best practice/outcome with lesser waiting time- so that maximised function can occur- and restricting outcomes if full MDT not present/ or various types of equipment even if the patient has potential and has done well in Rehabilitation- such operational decisions seem to be restricting the supplying and delayed timing of prosthesis. ( also quality of bandaging- as not priority item- optimal seemingly not considered-etc- for best practise.)

Page 43; bullet no. 139: In order to be consistent, there is need to describe what habilitation services are since description of rehabilitation services has been provided in this paragraph.

Page 43; bullet no. 142: First sentence of this paragraph must read: “All nine provinces in South Africa have ……..”. and not all none provinces ….

	10
	X
	
	
	Our needs for devices haven’t been met on the list (Muscular Dystrophy SA)

	11
	X
	
	
	Par. 142 : “All none provinces …” should change to “… nine provinces …”

Par. 146 : Rehabilitation within this context refer to the creating of an environment conducive for addressing the offending behaviour – unlike the context of the Department of Health and Social Development where the focus is more on physical care.

	13
	
	X
	
	There is a spelling error in paragraph 142.

Rehabilitation facilities at State hospitals (e.g. for Spinal Cord Injury) are sub-par and not up to standard. Indicative of this is that rehabilitation is not a recognized medical specialty in South Africa, unlike in India, the United States, the United Kingdom and so forth.  

	14
	X
	
	
	

	15
	X
	
	
	

	16
	
	
	
	No. 141:  Those acronyms?

No. 142:  should be nine

	17
	
	
	X
	Point 147 – Special school help and give training of Parents and other caregiver to help the children.

 PACSEN also assist the parents in getting to the right source to help them with this training if necessary as well.

Point 148 – PACSEN as an association need to consider also obtaining funding to assist the disabled children in the schools.  As we have never received help from other disabled sectors or received from government funding. Just to give example our children do not get manual wheelchairs or electric wheelchairs.  As a subsidy   given by the Department of Education for the Special Schools as the registered as Non profit making organisation. The budget received does not cover the holistic needs of the children. The schools have to raise funds to meet the yearly budget.  As an association we work with the schools to ensure the children needs are been meet if possible. It done by supporting them with our different project we also involved with.

Special schools also have Psychologist, Occupational Therapists, Physiotherapists, Audiologists and Speech therapist in some of our schools as well.

	18
	X
	
	
	

	19
	
	
	X
	Emphasis is mainly on the needs and provisions in respect of people with physical or hearing disability.

Specific rehabilitation services are sorely needed for people losing vision and in this regard the need for trained orientation and mobility instructors, optometrists and field workers employed in community based settings should not be overlooked.

	20
	
	
	X
	More awareness raising in communities about the options available/referral pathways to access specialised services for people with mobility impairments and other disabilities “knowing where to go/ how to go about it/ who to contact/ how to afford and access it within constraints of family

Progress has been made in the capacity building of therapists to provided more specialised seating services for people with mobility impairments. Also training of both caregivers and maintenance technicians is expanding although still very underdeveloped nationally.

Appropriate wheelchairs MUST be backed up by ongoing comprehensive wheelchair services by trained personnel. Onsite staff at sites with wheelchair users need training support and mentoring from experienced service providers

The need for mobile services to support wheelchair users in remote areas needs development – significant problems experienced in accessing services needed by a wheelchair user

The lengthy waiting time for receipt of mobility devices can be problematic in that needs change in the interim, but also that opportunities for development and participation may be obstructed or delayed

The transition between schooling and adult living does present potential problems for the wheelchair user. Services received through school may be terminated and the user may lack the support to access next level of intervention as adult wheelchair user 

Ongoing need to provide opportunities for people with disabilities to develop networks of support and information that can assist them in managing disabilities day to day

Importance of access of families in the community to information; heath education and rehab in their own language – not having access in own language may be a barrier for them

	22
	
	
	
	Disagrees On point 148: The SAFMH (South African Federation for Mental Health) is not a DPO like the other groups mentioned in this list, and as such are not authentic in representing the wishes and interests of MH consumers in SA. For this reason it is the task of the DWCPD to support the capacity building of an independent movement for people with psychosocial disabilities in SA. The SAFMH is a professional run MH service provider organisation.

	24
	
	
	X
	This Article states in the first sentence that “State Parties shall take appropriate and effective measures, including through Peer Support...”

In 2010 the Western Cape successfully completed a Pilot study and trained 40 persons with disabilities as Peer Supporters (SAQA Level 4).  They are deployed around the W Cape and are employed by APD .(Excellent partnership between a government department and an NGO!).

This is the only province to date, to have given formal effect to this aspect of Article 26.

The training and deployment of Peer Supporters is a programme that should be rolled out nationally (Dept. Of Health and Social Development collaborating).

This will form the foundation for the development of community-based rehabilitation services, as well as contribute to the reduction in the development of secondary complications (e.g. pressure sores) in persons with disabilities living in the community. 

	25
	
	
	
	Access to rehabilitation for persons with disabilities is hindered at primary healthcare level due to non-availability of rehabilitation professionals such as speech therapists, occupational therapist and physiotherapist.  Link to rehabilitation services is the challenge face with regard to providing assistive divisive, technology and mobility aids such as wheelchairs within the public health sector.  Furthermore the retention of rehabilitation therapist is also poor.

	26
	X
	
	
	

	27
	X
	
	
	Department of Health provides rehabilitation services to people with disabilities in communities through 42 hospitals.

Ten of the 12 departments provide their employees with disabilities with assistive devices to perform their work effectively.

	29
	X
	
	
	

	30
	X
	
	
	Rehabilitation services are operational in 38 (0ut of 40) Hospitals.

Tenders are available for all assistive devices.

 Budget is centralised for all assistive devices

Challenge: No transport available to assist people with disabilities to access health care services.

Absence of a Rehabilitation Centre. 

	31
	X
	
	
	

	32
	X
	
	
	

	33
	X
	
	
	

	34
	X
	
	
	Ms Malope M.R received power wheelchair from the department November 2009.

	35
	X
	
	
	

	36
	X
	
	
	

	37
	X
	
	
	

	38
	X
	
	
	

	39
	X
	
	
	

	40
	X
	
	
	

	41
	X
	
	
	

	45
	X
	
	
	

	47
	X
	
	
	

	A
	X
	
	
	

	(ii)
	X
	
	
	PAR.142 spell correction: ‘all nine provinces, not all none provinces….’

	(v)
	
	
	
	Most institutions for disabilities force their residents to live an unhealthy lifestyle by giving them refined, processed food all the time and providing no form of exercise for the residents. Many institutions do not allow you to see your friends unless they are on a list of people who their guardians/parents approve of. This is particularly tough for residents who are higher functioning in their disability and they feel like they are in a prison. It is a situation which degrades the mental health of the residents because for people’s mental health to improve, they need a diet adequate in nutrients (such as omega 3 for their neurotransmitters, sulphation and probiotics) and they need to be around people who they connect with/bond with. For example, spending time with other people and engaging in good conversation prevents Alzheimer’s. Most institutions do not provide enough activities for the residents, which results in some residents becoming more insane from sheer boredom.


U.
ARTICLE 27: Work and employment 

	SUBMISSION FROM
	I AGREE WITH THE CONTENT
	COMMENT

	
	YES
	NO
	PARTIALLY
	

	1
	
	
	X
	Paragraph 153.2 mentions the low numbers of Matric graduates with disabilities who are eligible for university admission. The same challenge is faced by young adults with disabilities who wish to pursue learnerships under the Sectoral Education and Training Authorities (SETAs). The majority of advertised job entry-level job opportunities and learnerships stipulate Matric exemption as an inclusion criterion. It must be noted that these criterion exclude the majority of young adults with disabilities, as they were previously denied access to basic education.

	3
	
	
	
	Not considered by Dementia SA in the context of persons with dementia who are generally disabled beyond the point of being able to work.

	5
	X
	
	
	

	7
	
	
	X
	Employment Equity for Persons with Disabilities
The Employment Equity Act (1998) provides the framework for increased inclusion of people with disabilities in the workplace.  Unfortunately, while the Act has propelled employment for other “categorically disadvantaged” groups, there has been virtually no significant increase of people with disabilities in the workplace.  Although the private sector has shown resistance to integrating people with disabilities, they have repeatedly employed a higher percentage of people with disabilities than the public sector.  The public sector failed to reach the 2% employment goal, as indicated in the report.  Furthermore, the total percentage of employees with disabilities in the workforce decreased from 0.9% in the 2010/2011 report to 0.8% in the most recent Commission for Employment Equity Annual Report.  This pattern should be recognised in the report with a commitment to understanding this trend and rectifying it immediately.

The failure of the Employment Equity Act (1998) as an effective policy mechanism to facilitate increased employment of people with disabilities should be acknowledged.  The report should include information regarding the monitoring and enforcement of the Act and the government’s role in ensuring that both the public and private sectors comply in regards to the employment of people with disabilities.  Prudent oversight systems, including the identification of departments and specific role accountability must be developed.  The report should also identify steps to ensure that non-compliant entities or those who have surreptitiously avoided employing people with disabilities suffer strong consequences.

The disparity between men and women with disabilities in the workplace (particularly black women with disabilities) should be directly acknowledged.  Addressing the gender imbalance should be a priority for the government.  Women with disabilities encounter enormous challenges accessing the open labour market as well as accessing resources and capital for entrepreneurial ventures.  The significant role that women can and should play in the economic development of South Africa along with many other countries is well documented.  Women with disabilities should be included and recognised as an integral component within gender development projects throughout the country.

The report fails to provide information on the location of State-owned sheltered workshops in terms of the urban/rural divide (paragraph 151.2 on page 47) as opposed to this information being a focal point for civil society (paragraph 151.3 on pages 47 and 48).

Supporting Entrepreneurship among Persons with Disabilities
The report is silent on training and development of entrepreneurs with disabilities by NPOs (e.g. Epilepsy South Africa) as well as access to finance beyond referencing the IDC whose requirements and funding levels often do not address the needs of emerging entrepreneurs with disabilities.  A major gap exists for funding for the development of micro-enterprises which often require between R5,000 and R50,000.

The work conducted by the International Labour Organisation in South Africa (and elsewhere) should be included in the report, particularly the WEDGE (Women Entrepreneurship Development and Gender Equality) Project which concluded its work at the end of 2011.

The section on employment excludes references to the work of the International Labour Organisation in terms of people with disabilities.

	8
	
	
	
	Par 150 - Access to employment in the open labour market, specifically for persons with psychosocial disability, remains a concern, since employers are reluctant to provide such opportunities as a result of stigma and discrimination, and ignorance.

	9
	
	
	
	Reasonable accommodation of EWD- at present , also lends itself to doing minimal or huge delays to put in place and even life at risk, as not accessible safe facility/accommodation- big gaps still here and it would be good, if this document could cover and truly secure the enforcing of best and safest practice.  

	10
	X
	
	
	Employers need to be educated 

2% target must be increased as they are more people with disabilities who can work

	11
	X
	
	
	

	13
	X
	
	
	

	14
	X
	
	
	

	15
	X
	
	
	

	17
	
	
	X
	Point 151 - More shelter employment should be made available if one review the statics of children leaving school to fit into society the present conditions are not enough.

	18
	X
	
	
	

	19
	
	
	X
	Government’s target of 2% by 2013 will not be attained.  Lack of SETA coordinated programmes for blind and partially sighted persons. Poor monitoring and compliance of legislation and policy. Private sector not incentivised to employ blind and partially sighted persons.  Uncoordinated application of reasonable accommodation.  of and inaccessibility to public transport and parking areas.

Government needs to train it HR and senior managers when it comes to persons with disabilities especially blind people who are definitely disadvantaged.  This is relevant when it comes to jobs and learnerships.

	20
	
	
	X
	Appropriate wheelchair is needed to access workplace – often there is a limited choice despite range of wheelchairs available on tender- this may constraint choices for workplace

Serious lack of reliable accessible transport and access to the workplace

Widespread access to accessible skills training and workplaces is needed to enable choices for people with disabilities (eg wheelchair users)  and costs/access to public transport for work remain major obstacles for those with mobility impairment. 

More training in the workplace in  the adoption of simple accommodations needs to ensure worker opportunities

More services need to facilitate the transition of PWD who have been in residential care to be able to work

	21
	X
	
	
	

	22
	
	
	
	Persons with psychosocial disabilities require reasonable accommodation in the workplace which should be adapted to the individuals specific requirements. Any inflexibility by employers to facilitate reasonable accommodation to persons with psychosocial disabilities is discriminatory and in violation of the CRPD

	23
	
	
	X
	The latest Commission on Employment Equity (CEE) report has not been used.  The figures are outdated.

On page 30 of the latest CEE report it indicates that the 2% target for employment of people with disabilities remains in place until 2015 because of slow progress in achieving the target.  The reasons for this slow progress should be given.  In point 150.8 the employment register needs to be specified.  It is good to mention the urban bias of protective workshops, but in the conclusion to the whole report , such issues as the relative lack of services in rural areas needs to be dealt with.  There should be more specific information on support for disabled people’s organisations and income generation.

	24
	X
	
	
	

	25
	
	
	
	The link between poverty and the impact on persons with disabilities in terms of vulnerability reiterate the importance of promoting economic empowerment.  Employment prospects in the open labour market for persons with disability are dismal in our country.  This can be attributed to a number of factors such as lack of appropriate educational qualifications and  skills, poor compliance of the 2% employment equity target in public and private sector, lack of accessible transport, negative attitudes and stereo types of employees who refuse to employ persons with disabilities and a reluctance to enhance career paths for existing employees with disabilities.  The proudly SA campaign could potentially be incorporating persons with disabilities, in terms of promoting SA products.

	26
	X
	
	
	

	27
	X
	
	
	Employment Equity

4 departments achieved overall  2% employment of person’s with disabilities at all levels i.e
· Office of the Premier

· Agriculture

· Roads and Transport

· Sport, Arts and Culture

8 departments achieved 2% employment of person with disabilities at sms level i.e 

· Office of the Premier

· Agriculture

· Roads and Transport

· Sport, Arts and Culture

· Public Works

· Provincial Treasury

· Coghsta

· Economic Development

	28
	X
	
	
	Total number of employees with disabilities is 36 which is 27 African males,1 Indian, and 7 African females and 1 White.  As a department we are at 1.3% .

	29
	X
	
	
	

	30
	X
	
	
	Annual Employment Equity Plans and reports are submitted to the Department of Labour.

Representation of Persons with Disability in the workforce across all occupational levels in the Department remains at 0.5 % compared to the annual target of 2 %.

Training Manual is not available

Challenges: - Institutions of Higher Learning and Colleges are not producing enough pool for the labour market.

Suggestion: Quota System should be introduced at Institutions such as the one within women sector.

Lack of Disability Focal Point in the Department.

 Monitoring Mechanism is in place to assess progress.

	31
	X
	
	
	

	32
	X
	
	
	

	33
	
	
	X
	Discrimination still exists to avoid reasonable accommodation for qualifying candidate with disabilities.

. Set targets for employing people with disabilities to be monitored especially at management level.

2. There should be incentives for departments complying in terms of set targets and consequences for those not complying.

	34
	X
	
	
	Total  number of employees 3841

Female = 1523

Male = 2318

Disability = 92

The department  reached 2.3%

245 internship, Female 113, Male=112 

and 7 disabled Female=3 males= 3

	35
	X
	
	
	

	36
	X
	
	
	

	37
	X
	
	
	

	38
	X
	
	
	Office of the Premier has achieved the 2% target of persons with disabilities but the challenge is the recruitment and attraction of persons with disabilities.

	39
	
	
	X
	151.3 – the statement may be confusing as it is phrased.  The increase from 260 to 293 and beneficiaries from 6,585 to 14,212.

Is the total % the total number of persons with disabilities, or does it include the whole population of SA?  Is the information of peri-urban included on the current people served?

	40
	X
	
	
	

	41
	X
	
	
	

	43
	
	
	
	It should be noted that people with psychosocial disabilities constitute a marginalised group within the margins of disability when it comes to employment. Due to prevailing prejudice and high levels of stigma, employers (including in the public service) are reluctant to employ people with psychosocial disabilities, giving preference to people with physical or sensory disabilities when attempting to comply with equity requirements. Much remains to be done to address this prejudice and to create an understanding of the types of reasonable accommodation required by people with psychosocial disabilities.


	44
	X
	
	
	The nature of some jobs in the transport sector result in discrimination of people with disabilities for example someone who is visually impaired may not be appointed as a driver or pilot.

	45
	X
	
	
	

	47
	X
	
	
	

	A
	
	
	X
	

	B
	
	
	
	The contents of the Report in this regard are supported

The PSC in its Report on the Assessment of Disability Equity in the Public Service made various recommendations focusing on the employment of persons with disabilities.  These included improved recruitment practices, accelerating development amongst people with disabilities, allocating resources to create an enabling environment, development of retention strategies and the creation of strategic partnerships.  Despite the emphasis placed by the PSC and the targets set by Government, however, the latest available figures (albeit from 2009) suggest that the Public Service still had a long way to go to ensure compliance.

	(ii)
	X
	
	
	Is employment practices (recruit & selection) in the public service well monitored and by whom?

	(v)
	
	
	
	Many employers do not want to employ people with disabilities because the employers are not willing to make the necessary arrangements or resources for a conducive environment for the disabled person. Eg. Companies won’t give me an office of my own despite the fact that I have Aspergers Syndrome and am auditory sensitive. I am forced to work in a noisy newsroom. I have ADHD and Bipolar Disorder which sometimes cause a big increase in my energy levels but I am not allowed to go for a walk if I have already taken my hour’s break for the day.


V.
ARTICLE 28: Adequate standard of living and social protection

	SUBMISSION FROM
	I AGREE WITH THE CONTENT
	COMMENT

	
	YES
	NO
	PARTIALLY
	

	1
	
	
	X
	Ad Paragraph 156 – The Draft Report makes no reference to evidence that applying for a social grant is a protracted and complicated procedure, frequently depending on a subjective non-standardised assessment by a general practitioner (MacGregor 2005). Numbers tabulated of grant uptake is not compared to prevalence statistics and thus it is not articulated that uptake of the Care Dependency Grant, in particular, is very low. It is estimated that only 14% of children with severe disabilities access the grant (Saloojee et al. 2007). Grant uptake and challenges should be more transparently described in the Final Report.

	3
	X
	
	
	The physical inaccessibility (and lack of accommodation) of social security paypoints is well known. The Department of Public Works’ Disability Policy Guideline includes provision for ensuring a special focus on infrastructure development (at paypoints) for people with disabilities, and this should be referenced in the Draft First Report. 

The right to adequate housing is affected by security of tenure. This section of the Draft First Report should reference the Prevention of Illegal Eviction from and Unlawful Occupation of Land Act which contains protective provisions for the eviction of the vulnerable, such as persons with disabilities or the elderly.

	5
	X
	
	
	

	6
	
	
	
	During house-build projects and other Departmental interventions, attention is given to people with disabilities by facilitating the provision of assistive devices within the context of Public Private Partnership.

	7
	
	
	X
	Social Security - Questions have consistently been raised in economic publications regarding the South African social security system and the burden placed on fiscal allocations.  Recent reports indicated that tax-paying South Africans currently support three people on average.  Thus, the sustainability of this system in the long-term will require attention.

Household Income Support through Useful Work - The EPWP and CWP are not accessible to people with disabilities at district and local levels.

Adequate housing and basic services - Comments contained in this document related to Article 19 equally apply to Article 28.

Food security - Epilepsy South Africa strongly supports the views expressed in terms of food security.  A project will be initiated in the Eastern Cape during the 2013/2014 financial year to educate people with epilepsy and other disabilities on the interaction between sanitation, nutrition and effective treatment regimes, supported by a food security project.

	8
	
	
	
	Par 156 - We receive numerous complaints regarding disability grants being declined for persons with psychosocial disabilities, more so for those with bipolar mood disorder – where the applicants are told that they can go and work. We strongly feel that SASSA general practitioners making these decisions are not qualified to do so on psychiatric matters.

	10
	X
	
	
	

	11
	X
	
	
	

	13
	X
	
	
	

	14
	X
	
	
	

	15
	X
	
	
	

	17
	X
	
	
	

	18
	X
	
	
	

	20
	
	
	X
	Dependence of families on income from grants limits the benefits to those with special needs having the means to secure their own needs

Important having integrated systems of protection

	24
	X
	
	
	

	26
	X
	
	
	

	27
	X
	
	
	

	28
	
	
	X
	

	29
	X
	
	
	

	30
	X
	
	
	

	31
	X
	
	
	

	32
	X
	
	
	

	33
	X
	
	
	Support for people with disabilities is not enough as there is no will by the authorities

There should be a quota for people with disabilities in allocating houses.

	35
	X
	
	
	

	36
	X
	
	
	

	37
	X
	
	
	

	38
	X
	
	
	

	39
	
	
	X
	The information of the number of people provided with services to mark the improvement of their living standard could add flesh to the article.  EG education, provision of houses, provision of assistive devices etc.

	40
	X
	
	
	

	41
	X
	
	
	

	43
	
	
	
	Please see comments above under Article 19.

	44
	X
	
	
	The Road Accident Fund’s Benefit Administration Unit recommends a Filed Case Manager to administer all medical bills in relation to future care in case of serious sustained injuries. The Field Case Manager makes a home visit after discharge from hospital to assess the situation through the Patient Outreach Programme. The Filed Case Manager makes recommendations in relation to the physical environment to ensure that it is adaptable for the use of wheel chairs and other necessary devices. A full-time or part-time Caregiver can be appointed and paid for by the fund. To create an enabling environment, the Filed Case Manager assesses the living conditions to determine if any special facilities are needed and make necessary recommendations for wheel chairs, ramps, special ablution and other necessities.

	45
	X
	
	
	

	47
	X
	
	
	

	(ii)
	X
	
	
	

	(v)
	
	
	
	The government providing housing subsidies to disabled people has not been witnessed wherever I have lived in KZN.


W.
ARTICLE 29: Participation in political and public life 

	SUBMISSION FROM
	I AGREE WITH THE CONTENT
	COMMENT

	
	YES
	NO
	PARTIALLY
	

	3
	X
	
	
	The Draft First Report should refer to the 31 August 2011 submission of the SAHRC to the UN High Commissioner for Human Rights. This submission focuses on the political participation of persons with disabilities in South Africa.

	5
	X
	
	
	

	7
	
	
	X
	Voter training and education for people with disabilities are inadequate and focus almost exclusively on people with sensory disabilities.

Concepts related to self-representation, training and mentoring for people with disabilities have not been sufficiently considered, especially in terms of how participation in political and public life interacts with the UNCRPD and South African legislation.

	10
	X
	
	
	We would like to be involved in the representation of the rights of people with disabilities as NPOs

	11
	X
	
	
	Reference may be made to section 19 of the Constitution of the Republic of South Africa, 1996 with regard to political rights.

	13
	X
	
	
	

	14
	X
	
	
	While the country’s legislation provided for non discrimination, there are no adequate mechanisms to ensure that political parties and individuals’ lists should include persons with disabilities so as to increase the number of persons with disabilities being voted into office as candidates and public representatives

While mechanisms and systems for public participation are in place, there are no regulations to increase participation of people with disabilities in committees.  

	15
	X
	
	
	Representation of people with disabilities in decision making structures still a challenge

	17
	X
	
	
	

	18
	X
	
	
	

	19
	
	
	X
	Commend the IEC on introducing the universal ballot template.   

	20
	
	
	
	Hugely dependent on financial resources for transport to areas in which can participate – costs incurred to wheelchair users is significant; barrier is also the risk of areas not being accessible for wheelchairs. More awareness raising around need to structure places for public activities to be barrier free for those with mobility  or other impairments.

Need more attention to address/awareness raise around stereotyped or negative perceptions/attitudes towards the active participation of PWD 

Special attention needs to be given to providing opportunity for those in residential carer

	22
	
	
	
	Persons with psychosocial disabilities are denied the right to vote under the electoral act under certain circumstances. Ubuntu Centre made a submission to the IEC prior to the last municipal elections and yet we have not received any response. The submission can be read at the following link.  http://ubuntucentre.files.wordpress.com/2010/09/iec-submission-ubuntu-psdrp.pdf

	24
	X
	
	
	

	26
	X
	
	
	

	27
	X
	
	
	IEC printed the Braille voting template for blind people in the province for 2009 elections.

There are three members with disabilities in the Provincial Legislature.

15 Councillors with disabilities and two Board members of NYDA for 2009 -2012 circle. There are Seven provincially based disabled People Organisations which are consulted from time to time in the implementation of disability programmes.

8 departments achieved 2% employment of persons with disabilities at sms level i.e

· Office of the Premier

· Agriculture

· Roads and Transport

· Sport, Arts and Culture

· Public Works

· LEDET

· Coghsta

· Provincial Treasury

Sheltered Employment

Department of social Development is subsidising 34 income generating projects of persons with disabilities in the province.

Preferential Procurement.

In 2010/2011 only two departments achieved more than 5% procurement target for persons with disabilities.

Training and Development

Department of Agriculture is the only department that gives Bursaries to disabled employees permanently employed Interns with disabilities. 

	28
	
	
	X
	

	29
	X
	
	
	

	30
	X
	
	
	

	31
	X
	
	
	

	32
	X
	
	
	

	33
	
	
	X
	No privacy for people with visual impairment when voting .

There should be legislation making it compulsory for all parties to have people with disabilities in their list of parliamentarians.

	34
	X
	
	
	

	35
	X
	
	
	

	36
	X
	
	
	

	37
	X
	
	
	

	38
	X
	
	
	

	39
	X
	
	
	

	40
	X
	
	
	That it become mandatory that in each municipality, there be a representative disabled individual in each council

	41
	X
	
	
	

	43
	
	
	
	Both the Constitution and legislation exclude certain persons with psychosocial disabilities from voting in national and provincial elections. 

Section 47(1) of the Constitution states ‘Every citizen who is qualified to vote for the National Assembly is eligible to be a member of the Assembly, except...(d) anyone declared to be of unsound mind by a court of the Republic..’
 

In terms of the Electoral Act 73 of 1998, a ‘voter’ is a South African citizen who is 18 years or older and whose name appears on the national common voters’ roll.
 In order to place their names on this voters’ roll, citizens are required to register as voters;
 the chief electoral officer, who is responsible for registering voters, may not register (among others) persons who have been declared by the High Court to be ‘of unsound mind or mentally disordered’
or are detained under the Mental Health Act
 of 1973.
 

These provisions go directly against Article 29 of the Convention and emerging jurisprudence
 and should be reviewed as a matter of urgency.


	45
	X
	
	
	

	47
	X
	
	
	

	(ii)
	X
	
	
	

	(v)
	
	
	
	I would like to represent women with disabilities in parliament. I was on the regional committee of the ACDP for two years but I wasn’t given a chance for this.


X.
ARTICLE 30: Participation in cultural life, recreation, leisure and sport 

	SUBMISSION FROM
	I AGREE WITH THE CONTENT
	COMMENT

	
	YES
	NO
	PARTIALLY
	

	3
	X
	
	
	Dementia SA points out that the vast majority of activities and events described in the Draft First Report target persons with physical disabilities to the exclusion of persons with mental or cognitive disabilities. The Draft First Report should reference the 2006 Older Persons Act which regulates community-based programmes, home-based care programmes for frail older persons, and residential facilities for frail older persons. The Act establishes a legislative framework for programmes aimed at a variety of objectives. For community-based programmes, the aims include ‘establishment of recreational opportunities’ and ’spiritual, cultural, medical, civic and social services.’ Regarding services at frail care residential facilities, ‘sport and recreational activities’ are included (but not required) in the list of services that may be provided.

	5
	X
	
	
	

	7
	X
	
	
	

	10
	X
	
	
	Mainstream schools need to bear in mind how to accommodate a child who has been intergrated.

	11
	X
	
	
	

	12
	
	
	
	Reference may be made to section 31 of the Constitution of the Republic of South Africa, 1996,guaranteeing cultural rights and section 185 of the Constitution establishing the    Commission for the Promotion and Protection of the Rights of Cultural Religious and Linguistic Communities mandated to promote respect for the rights of cultural, religious and linguistic communities..

	13
	
	X
	
	It is indicated in paragraph 167.4. that an audit will be conducted on all sports facilities. What are the terms of reference of this audit? Who will conduct it? Interrogation of the information provided in the Norms and Standards highlighted in paragraph 167.4. is also needed. Similar terms of reference are required for the auditing that will take place in terms of paragraph 168.3.

	14
	X
	
	
	

	15
	X
	
	
	

	17
	X
	
	
	

	18
	X
	
	
	

	20
	
	
	X
	Could consider the need for specialised equipment for participation in sport at competitive levels – eg for wheelchair users who would benefit from appropriate wheelchairs to participate in chosen sport/financial constraints may limit this

Accessible toilets facilities unavailable 

Target sports /PE instructors/sport teachers with awareness raising around needs /possibilities /options for those with special needs

	21
	X
	
	
	

	24
	X
	
	
	

	26
	X
	
	
	

	27
	X
	
	
	

	28
	
	
	X
	

	29
	X
	
	
	

	30
	X
	
	
	

	31
	X
	
	
	

	32
	X
	
	
	

	33
	X
	
	
	1. People with disabilities to be encouraged to participate in various sporting codes designed for them.

2. All departments to utilise the services of DPSA ( Disabled People South Africa )

	35
	X
	
	
	

	36
	X
	
	
	

	37
	X
	
	
	

	38
	X
	
	
	

	39
	X
	
	
	

	40
	X
	
	
	

	41
	X
	
	
	

	45
	X
	
	
	

	47
	X
	
	
	Recreation and Tourism

Attention is drawn to UNIVERSAL ACCESSIBILITY IN TOURISM DECLARATION signed at the last Tourism Indaba in KZN.  We also draw attention to DPSA’s letter to the President dated 21 November 2011 in which it is recommended that statutory, independent regulatory agencies in accessible tourism to safeguard and promote the interests of persons with disabilities should be established - precisely in recognition of the lack of enforcement and promotion of accessibility.  DPSA still holds this view.

	(ii)
	X
	
	
	

	(v)
	
	
	
	The fact that there is no school policy for this is bad. Most school coaches and Physical Education teachers are not trained to accommodate pupils with physical or motor disabilities. They are insensitive to these pupils and try to force them to do things that are not within their abilities. Some school force all pupils to take part in sport and do not make alternate arrangements for pupils with disabilities. This is a big problem. Also disabled students usually get teased if they take part in sports because they look clumsy.


Segment D:  The specific situation of boys, girls and women with disabilities
Y.
ARTICLE 6: Women with Disabilities 

	SUBMISSION FROM
	I AGREE WITH THE CONTENT
	COMMENT

	
	YES
	NO
	PARTIALLY
	

	3
	X
	
	
	Older women with disabilities are nearly invisible in the disability policy-making world. More than a majority of older persons are women who may experience age-related disabilities such as dementia. The needs of older women with disabilities should be mainstreamed throughout all policies related to persons with disabilities.

	5
	X
	
	
	

	7
	X
	
	
	

	10
	X
	
	
	

	11
	X
	
	
	

	12
	
	
	
	Please refer to our comment on Article 13 in respect of the Child Justice Act, 2008.

	13
	X
	
	
	

	14
	X
	
	
	

	15
	X
	
	
	

	17
	X
	
	
	

	18
	X
	
	
	The target the country set for itself (in percentages) of persons with disabilities employed is not improving as expected. In that limited growth the percentage of persons with intellectual and mental illness employed is far less.

	20
	X
	
	
	Still need to raise levels of awareness raising about the rights to the person with a disability to be protected and enjoy same rights as others in society – to address stigma/stereotyped thinking about disability,  cultural interpretations of causes of disabilities etc

Lack of accessible hygienic toilet and ablution facilities

	21
	X
	
	
	

	24
	X
	
	
	

	25
	
	
	
	Our society is still very patriarchal and discriminatory.  Thou attitudes are changing, women are still viewed as second class citizens in need of protection.  In addition disabled women experience more discrimination than other women, from being unable to live up to the demanding challenges impose by society.

	26
	X
	
	
	The Western Cape Department of Social Development is also addressing the needs of disabled women in shelters for abused women and children.  The services offered include specialised support and care for children with disabilities who are with their mothers in these shelters

	27
	X
	
	
	Out of 11 people with disabilities within the province one is a Female.

Out of three members with disabilities in the provincial legislature one is a disabled female.

Out of 15 Cllr with disabilities 4 are Female with disabilities.

Out of two Board members with disabilities one is female.

	28
	
	
	X
	

	29
	X
	
	
	

	30
	X
	
	
	

	31
	X
	
	
	

	32
	X
	
	
	

	33
	X
	
	
	1. There should be harsh punishments by courts for abusers of people with disabilities.

2. Departments should be biased in giving tenders to women with disabilities.

	34
	X
	
	
	Out of 92 disabled people employed 67 are male and 25 Female to date

	35
	X
	
	
	

	36
	X
	
	
	

	37
	X
	
	
	

	38
	X
	
	
	The challenge is the recruitment and attraction of women with disabilities.

	39
	X
	
	
	

	40
	X
	
	
	That it be mandatory to have disabled women in particular at senior management level at all municipalities

	41
	X
	
	
	

	43
	
	
	
	A number of areas outlined above have specific implications for women with disabilities, including parental rights of women with psychosocial disabilities and the disproportionate impact of HIV and AIDS on women with disabilities. 

The issue of violence against women with disabilities is an area of urgent concern; women with psychosocial disabilities and with intellectual disabilities are again often at the receiving end of prejudice and discrimination within a system that is dysfunctional and hostile towards victims of gender-based violence generally. (We attach our submission made to parliament in July 2012 on this issue, for ease of reference.)

	44
	X
	
	
	

	45
	X
	
	
	

	47
	X
	
	
	

	B
	
	
	
	The contents of the draft Report are supported.

It is noted from the figures provided earlier in the Report that approximately 5,4% of women in South Africa have some form of disability against 5% of men.  Updated figures on the economically active or potentially economic active portions of persons with disabilities are not available (it is trusted that the 2011 Census data will correct this anomaly)  In the PSC’s Assessment of Disability Equity in the Public Service it was determined, in terms of the 2001 Census data, that potentially 1,3million of the persons with disabilities in South Africa could be economically active (either working or seeking employment).  This amounted to approximately 2,9% of the population.  The figure, however, is unreliable as it included 713 000 persons with disability in respect of which economic activity could not be determined by Stats SA through the 2001 Census.  At the moment disability equity initiatives in the Public Service are target driven (eg trying to meet the 2% target for March 2013).  The PSC is concerned that in striving to meet this target, equity in terms of the number of male and female persons with disabilities might be overlooked.

The PSC has also raised concerns in its report on Gender Mainstreaming initiatives in the Public Service about the extent to which women with disabilities are employed in the Public Service.  A finding contained in the PSCs Report of 2006 was that only 0.06% of senior manager posts in the Public Service were occupied by women with disabilities at that stage.  The PSCs Audit on Affirmative Action in the Public Service published in 2006 found that at national and provincial level more male persons with disabilities were employed in general in the Public Service than women with disabilities.

	(ii)
	X
	
	
	

	(iii)
	
	
	
	See Trynie Boezaart “Protecting the reproductive rights of children and young adults with disabilities: The roles and responsibilities of the family, the state, and judicial decision-making” 2012 Vol 26 Emory International Law Review 67-85 available at http://www.law.emory.edu/fileadmin/journals/eilr/26/26.1/Boezaart.pdf.


Z.
ARTICLE 7: Children with disabilities 

	SUBMISSION FROM
	I AGREE WITH THE CONTENT
	COMMENT

	
	YES
	NO
	PARTIALLY
	

	2
	
	
	
	In our experience, the term ‘people with disabilities’ tends to refer to adults with disabilities, with the danger that children’s issues tend to be marginalised. We would therefore suggest that the report use the terms ‘adults and children with disabilities’ so that issues affecting children are brought to the fore. For example para 145 states that

‘The Department of Social Development funds day care centres and home based care projects. There are 91 organisations that funded at an amount of USD1,548,587. This funding benefits 4161 persons with disabilities with regard to day care centres, while significant funding is provided to 116 centres. A total of 41 Home Based care projects benefitted 1134 persons at a cost of USD1,875.’  Because of the use of the term ‘people with 
isabilities,’ it is not clear how much of this funding benefits children.

Under this article, reference is made to “The Strategy towards the Integration of Children with Disabilities” and yet our sub-group is only aware of the draft “Strategy for the Integration of Services to Children with Disabilities.” Is this the same document being referred to? If so, has it been finalised? It is critical that there is correct usage and referencing of important documents such as this.

We have concerns about the lack of consultation, dissemination and implementation of many of the documents referred to in this section.

	3
	
	
	
	Not considered by Dementia SA given that the dementia is not a childhood condition.

	5
	X
	
	
	

	7
	X
	
	
	

	10
	X
	
	
	

	11
	X
	
	
	

	13
	X
	
	
	

	14
	X
	
	
	

	15
	X
	
	
	

	18
	X
	
	
	Self-representation for children with intellectual /mental illness is questionable because it is the parents who represent them and parents fulfil parent’s needs not children’s needs  some parents can exploit the fact that they represent  their children. Children with intellectual disability should represent themselves through support .

	19
	
	
	X
	There is no emphasis on ECD for the blindness sector.

Mention needs to be made of the lack of facilities which focus on early childhood intervention and development for children with disabilities.  Also there is no funding structure to assist with funding of community based outreach programmes to assist children with disabilities in outlying and rural areas.

	20
	
	
	
	Need for resources to support and delivery on early identification, assessment  and intervention for 24 hour posture and mobility device management ? Need for M&E of impact of lack intervention vs early intervention and regular support services on access and outcomes to educational and ultimately job creation

	21
	X
	
	
	

	24
	X
	
	
	

	
	
	
	
	

	25
	
	
	
	The fact that children with disabilities are unable to defend themselves, are often left alone at home, undervalued by those around them, makes them particularly vulnerable to physical, sexual and emotional abuse.  Early childhood development can be noted as an imperative foundation phase for children with disabilities to enable them to access opportunities and eliminate the scourge of incapable community members and isolation in society.

	26
	X
	
	
	

	27
	X
	
	
	Children with disabilities in the province access the following services i.e

Care dependency grant

Foster Care

Education

	28
	
	
	X
	

	29
	X
	
	
	

	30
	X
	
	
	

	31
	X
	
	
	

	32
	X
	
	
	

	33
	
	
	X
	The representation of disabled children and youth in committees of young people is minimal making it difficult to influence policies.

The Disabled Youth South Africa should be revitalised and its role in the empowerment of children  and youth be clearly defined.

	34
	X
	
	
	Learners with disabilities participate to departmental take a girl child to work annual from 2007 to date

	35
	X
	
	
	

	36
	X
	
	
	

	37
	X
	
	
	

	38
	X
	
	
	

	39
	
	
	X
	Inter-sectoral collaboration needs to be the main focus.  All relevant stakeholders need to provide for the children with intellectual disabilities, i.e. facilities, assistive devices, transport, all equipments.  Deployment of full time professionals is crucial for the rehabilitation and development of children with intellectual disabilities

	40
	X
	
	
	

	41
	X
	
	
	

	43
	
	
	
	The Children’s Act 38 of 2005 makes specific provision for children with disabilities in section 11. It will be helpful for the country report to consider the legal framework relating to children with disabilities and to also make reference to the practical implementation of this framework.

It is furthermore important to consider the position of children with mental health problems who ‘fall in the cracks’ between children’s homes, child and youth care centres and psychiatric facilities.
 Practical experience shows that due to problematic behaviour, placement in children’s homes is often not possible; on the other hand, psychiatric establishments are not geared towards accommodating children. This often means that these children are shifted from one facility to another without any therapeutic intervention or support. This is an area that requires intervention.

	44
	X
	
	
	The Road Accident Fund through its Patient Outreach Programme places children with learning disabilities caused by motor vehicle accidents in special schools.

	45
	X
	
	
	

	47
	X
	
	
	

	A
	
	
	
	This section speaks largely to law and policy that has come into force and very little about the actual implementation thereof. As such, the relevant challenges faced by children thus situated are not adequately illustrated. Disability can infringe on many aspects of life, particularly in children, who lack the same sense of agency as their adult counterparts. This should be highlighted, particularly in Paragraph 179, where self-representation and participation are discussed.

Due to the constitutional imperative set out in section 28, that “best interests of the child are of paramount importance in all matters concerning the child”, it is important to note that children have a priority claim on state resources. Their socio-economic rights, for example, are not subject to progressive realisation. It is also important to note that in considering the rights of children, there is thus a considerable measure of consensus regarding the need to make provision for the realisation of their rights. This is especially true in the case of children that are particularly vulnerable. It is important to highlight these principles in explaining the commitment to realising the rights of disabled children and to highlight the sense of urgency in this regard. 

 South Africa has a vibrant child rights civil society sector. There are numerous organisations that have played a significant part in improving the lived of children with disabilities in recent years. There are also many international organisations and research institutions that have taken steps to hold government accountable and to monitor compliance with the Convention on the Rights of the Child. Although government is one of the primary duty-bearers in this regard, they are not the only contributors to the successes and failures surrounding the rights of children with disabilities. An account of South Africa’s compliance with this instrument should reflect this.

	(ii)
	X
	
	
	

	(iii)
	
	
	
	See my comments on the sterilisation of girls and the education, or lack thereof, of severely and profoundly disabled children

	(v)
	
	
	
	Schools generally do not allow their pupils with disabilities to be on the governing bodies.


Segment E: Progress on the implementation of specific obligations

AA.
ARTICLE 31:  Statistics and data collection 

	SUBMISSION FROM
	I AGREE WITH THE CONTENT
	COMMENT

	
	YES
	NO
	PARTIALLY
	

	3
	X
	
	
	Dementia SA affirms the Draft First Report’s statement, at paragraph 183, that “disaggregation of disability-related statistics and data across all government institutions remains a challenge, including the reliability of such data where it exists.” Most NGOs, such as Dementia SA, lack the financial resources to sponsor nationwide research on disability prevalence as well as the issues faced by persons with disabilities.

It is essential that the national government partner with Dementia SA to conduct research or assist in funding research projects to provide reliable data related to establishing the numbers of people with dementia (epidemiology), an audit of the services available at Heath Care facilities for those who require neuro-cognitive testing – this will all go a long way to the realization of the human rights of persons with disabilities.

	5
	X
	
	
	

	6
	
	
	
	The envisaged disability fora to be established in the human settlements sector will enhance disaggregating of data for reporting purposes.

	7
	
	
	X
	The report fails to adequately address the basic problems relating to the lack of reliable data on disability in South Africa.

Epilepsy South Africa strongly urges the inclusion of neurological disabilities as a category in all statistics and data collection.

	10
	X
	
	
	Access for funding form international sectors for persons with disabilities need to be explored from a national level

	11
	X
	
	
	

	13
	
	
	X
	

	14
	X
	
	
	

	15
	X
	
	
	

	17
	X
	
	
	

	18
	X
	
	
	

	19
	
	X
	
	There is no comparable data available between three major population censuses due to change in methodology. There is a significant failure in the data as it cannot provide users with trends to enable forward planning. There is no research on the causes and onset of blindness.

Provision of detailed statistics on disability and research on the causes and onset of blindness.  

	20
	X
	
	
	Participation for people with mobility impairments is dependent on appropriate wheelchair provision and access and ability to access affordable and safe transport

	24
	X
	
	
	

	26
	X
	
	
	

	27
	X
	
	
	Statistics of various government services and research projects do not disaggregate information according to disabilities.

	28
	
	
	X
	

	29
	X
	
	
	

	30
	X
	
	
	

	31
	X
	
	
	

	32
	X
	
	
	

	33
	
	
	X
	Lack of reliable information on the nature and programmes of people with disabilities due to the history of the past.

1. Role of municipalities in assisting with the reliability of information on disability to be intensified.

2. Reports on representation of people with disabilities in departments to be verified.

	34
	X
	
	
	

	35
	X
	
	
	

	36
	X
	
	
	

	37
	X
	
	
	

	38
	X
	
	
	

	39
	X
	
	
	

	40
	X
	
	
	That statistics related to people with disabilities be gathered quarterly by district municipalities.  This will provide for up to date information regarding disability types and numbers in district municipalities.  Reliance on census results delay service delivery drives

	41
	X
	
	
	

	44
	X
	
	
	

	45
	X
	
	
	

	46
	
	
	
	There must be a firm research strategy in place for adequate monitoring and implementation – this should be a priority

	47
	X
	
	
	

	A
	
	
	X
	Statistics South Africa is the state agency responsible for compliance with this article, but it is by no means the only institution that collects and synthesises data. One of the important limitations of this draft as a whole is the lack of data sets and statistics on disabilities. Examining other sources of data would enable the report to reflect the status quo far more adequately and would provide for a more realistic picture regarding our compliance/non-compliance with indicators regarding disability.

	B
	
	
	
	The contents of the Report in this regard are supported.

It is agreed that the disaggregation of disability related statistics and data across all government institutions remains a challenge.  For this reason the PSC recommended in its Report on the Assessment of Disability Equity in the Public Service that a central database needs to be developed in each province to source candidates for posts among persons with disabilities.  The PSC advised departments to cooperate with organisations representing persons with disabilities in creating and maintaining such a database.

	(ii)
	X
	
	
	


BB.
ARTICLE 32:  International cooperation 

	SUBMISSION FROM
	I AGREE WITH THE CONTENT
	COMMENT

	
	YES
	NO
	PARTIALLY
	

	3
	X
	
	
	South Africa currently chairs the Network of National African Human Rights Institutions. In October 2011, Cape Town hosted the biennial conference of the NANHRI. The theme of this conference centered on the human rights of older persons and of persons with disabilities. This conference was an excellent opportunity for the South African Human Rights Commission to exhibit regional and international leadership on the human rights of persons with disabilities.

	5
	X
	
	
	

	7
	X
	
	
	The report should capture:

· International relationships of national disability organisation such as that between Epilepsy South Africa and the International Bureau on Epilepsy (IBE); and

· Information about recent developments in terms of the African Disability Architecture.

	10
	X
	
	
	

	11
	X
	
	
	

	13
	
	
	X
	

	14
	X
	
	
	International agreements SA enters into do not include disability considerations

	15
	X
	
	
	

	17
	X
	
	
	

	18
	X
	
	
	

	20
	X
	
	
	

	24
	X
	
	
	

	26
	X
	
	
	

	27
	X
	
	
	

	28
	
	
	X
	

	29
	X
	
	
	

	30
	X
	
	
	

	31
	X
	
	
	

	32
	X
	
	
	

	33
	X
	
	
	Organisations of people with disabilities and civil society to be taken on board on resolutions taken at international level.

	34
	X
	
	
	

	35
	X
	
	
	

	36
	X
	
	
	

	37
	X
	
	
	

	38
	X
	
	
	

	39
	X
	
	
	

	40
	X
	
	
	That it be mandatory for provincial departments to customise their programmes to suit conditions on the ground.  The copy and paste practices have not yielded the desired results over time

	41
	X
	
	
	

	44
	X
	
	
	

	45
	X
	
	
	

	47
	X
	
	
	

	A
	X
	
	
	

	B
	
	
	
	The contents of the Report in this regard are supported.

The South African Public Service Commission has been at the forefront of establishing an Association of African Public Service Commissions (AAPSCOMS) and currently holds the chair of the Association.  The Association promotes sound public administration on the African Continent and should, stemming from its priorities, also be focusing on disability equity as a human resource management consideration

	(ii)
	X
	
	
	


CC.
ARTICLE 33:  National implementation and monitoring 

	SUBMISSION FROM
	I AGREE WITH THE CONTENT
	COMMENT

	
	YES
	NO
	PARTIALLY
	

	3
	X
	
	
	Dementia SA agrees with the Report’s admissions that the Department of Women, Children and People with Disabilities has been plagued with administrative and capacity issues that have prevented the Department from performing its responsibilities. Paragraph 195 reports ‘significant challenges with regards mandate, capacity, functionality and impact of disability focal points and coordinating structures across all three spheres of government. In paragraph 196, the Draft First Report states that the South African Human Rights Commission has insufficient capacity to meet its CRPD obligation.

Additional Information:

To the degree that the Department of Women, Children and Persons with Disabilities is taking meaningful action to ‘overhaul’ the machinery (as noted in paragraph 195), Dementia SA is appreciative and supportive. The audit of the Department’s 2011-2012 Annual Report reveals systemic malfeasance in terms of the administration of the Department, including the improper handling of finances, salaries and contracts. To the extent that improvements have been made in the delivery of services and in the realization of rights for persons with disabilities since South Africa signed the CRPD, it has been in spite of the Department of Women, Children and Persons with Disabilities and not because any effective efforts of this Department. Dementia SA remains hopeful that the current administration and leadership of the Department is capable and mindful of its responsibilities to all persons in South Africa with disabilities of every possible description including cognitive and memory impairment. 

The South Africa Human Rights Commission has not fully embraced its duties towards persons with disabilities. This may be due to lack of financial resources or lack of institutional commitment or both. A review of available information about the SAHRC finds it nearly impossible to determine the extent to which the SAHRC prioritizes its responsibilities towards the various population groups that are vulnerable to discrimination. The SAHRC website contains little or no specific information for persons with disabilities. The SAHRC’s 16th Annual Report (for 2011/2012) provides no detail on the content of the various workshops it hosts and who the target audiences are. The audit section of the SAHRC’s most recent Annual Report (for 2011/2012) states that “the leadership of the entity did not exercise adequate responsibility regarding financial and performance reporting and compliance with laws and regulations as well as related internal control.” In addition, the audit found that “management did not prepare regular, accurate and complete financial and performance reports.” Only two of the SAHRC’s 155 employees are classified as disabled. 

The SAHRC recently reported to the United Nations Office of the High Commissioner on Human Rights about its activities related to the CRPD and the document can be found at http://nhri.ohchr.org/EN/ICC/AnnualMeeting/25/Statementspresentations/Monitoring under CRPD - South Africa.doc. This report notes the creation of a Disability Toolkit by the SAHRC but the Toolkit does not appear to be readily available to the public and is not posted on the SAHRC’s website (to the extent it could be readily located). The December 2012 newsletter of the SAHRC reports that at a roundtable discussion on disability, “the stakeholders that were present comprehensively complained about lack of implementation of the available policies and laws by government.” 

The SAHRC issued an Equality Report in 2012. Disability issues were part of the focus of this document. The Report’s recommendations regarding disability issues centered on employment and youth, for the most part. The Report contained no mention of older persons with disabilities or disabilities that are related to age (such as dementia). The Report commented on the ‘conflation between appropriate talk and rhetoric about disability rights on the one hand, and concrete steps to improve lives on a wide scale, on the other.’ 

There is no disagreement that, to date, national implementation and monitoring of the CRPD is a failure. The human rights of South Africans with disabilities have suffered from ineffective leadership and mis-administration by two of the primary governmental bodies entrusted with implementing and monitoring the human rights of persons with disabilities. The legal and administrative structure is in place. What has been missing is commitment and accountability. The Draft First Report should not pretend that significant progress has been made since South Africa’s signing of the CRPD. The Draft First Report should own up to own up to the failures and express unwavering commitment to future improvements.

	5
	X
	
	
	

	6
	
	
	
	The Department is implementing human settlements projects inclusive of projects relating to people with disabilities, and will be subjected to monitoring and evaluation processes. The establishment of a National Human Settlements Disability Forum which will be a sub-structure to the National Disability Forum will assist in the implementation and monitoring of programmes relating to human settlements for people with disabilities.

	7
	
	
	X
	NPOs generally experience their relationship with the relevant government structures (especially the Department of Women, Children and People with Disabilities) as an unequal one characterised by poor communication.  However, there has been a distinct improvement in recent times.

	9
	
	
	
	OSDP Human Rights/Premiers office Rights desk—important component.

	10
	X
	
	
	Not specific enough

	11
	X
	
	
	

	13
	
	
	X
	

	14
	X
	
	
	Although government has established Department of Performance Monitoring & Evaluation, the department has not provided expected capacity for the state to adequately monitor performance on disability

	15
	X
	
	
	

	17
	X
	
	
	

	18
	X
	
	
	

	19
	
	X
	
	There is an assumption that the HRC is responsible for monitoring and there is no consultation with the disability sector or civil society to be part of the independent monitoring.

	20
	X
	
	
	

	21
	X
	
	
	

	24
	X
	
	
	

	25
	
	
	
	General awareness about the convention and its optional protocol is still lacking and special attempts to educate and train government official on the treaty and its articles as to ensure better service delivery for persons with disabilities need to be put in place.

	26
	X
	
	
	

	27
	X
	
	
	All 30 municipalities have disability units to monitor and coordinate disability programmes

	28
	
	
	X
	The department has a gender focal point person at a middle management level.  The manager is responsible for mainstreaming gender and disability amongst others .

	29
	X
	
	
	

	30
	X
	
	
	

	31
	X
	
	
	

	32
	X
	
	
	

	33
	X
	
	
	No clear coordination between the Ministry of Women, Children and people with disabilities and municipalities on programs of the sector.

1. Capacity and resource of Disability Focal points to be intensified.

2. Mandates of the Ministry on Women, Children and people with disabilities to be canvassed in Provinces and mun icipalities

	35
	X
	
	
	

	36
	X
	
	
	

	37
	X
	
	
	

	38
	X
	
	
	

	39
	X
	
	
	

	40
	X
	
	
	That the Office on the Status of Disabled Persons be established in every provincial department to cater for the complex and diverse needs of people with disabilities

	41
	X
	
	
	

	43
	
	
	
	Para 196: We note with some concern that the South African Human Rights Commission is indicated as the ‘independent monitoring mechanism’ under Article 33 of the Convention. While this arrangement may not be objectionable in principle, we suggest that it will be helpful to include information in the country report about when this official designation took place and about the consultation with civil society (including DPO’s) that took place prior to the designation. It will also be important to set out which plans are in place to increase the Commission’s resources to ensure that it will be able to comprehensively fulfil its monitoring functions under Article 33(2) in future.

	44
	X
	
	
	

	45
	X
	
	
	

	47
	
	
	X
	We must draw attention to the fact that this Article 33(2)(3). We must emphasise DPOs need to be involved and fully participate in the monitoring process.  

	A
	X
	
	
	

	B
	
	
	
	The contents of the Report in this regard are supported

The PSCs role in promoting the values and principles enshrined in Section 195 of the Constitution and its oversight role in terms of the Public Service provided for in Section 196 should also be mentioned, perhaps with reference to the work already done by the PSC alluded to in this letter.

	(ii)
	X
	
	
	

	(iii)
	
	
	
	All the provisions in the Children’s Act that should enhance and promote the rights of disabled children have not been implemented yet: see Trynie Boezaart and Ann Skelton “From Pillar to Post: Legal Solutions for Children with Debilitating Conduct Disorder” in Grobbelaar-du Plessis and Van Reenen (eds) Aspects of Disability Law in Africa (2011) 107-132, for a discussion of a case where two boys with conduct disorder were left without accommodation. 


GENERAL/INTRODUCTORY COMMENTS

	SUBMISSION FROM
	COMMENT

	1
	Overall the Draft Report is not reflective of the realities that persons with disabilities face on a daily basis living in South Africa. As highlighted by the Conclusion, the Draft Report paints a very positive picture, rather than recognizing the complexity and gravity of the issues affecting persons with disabilities. For many persons with disabilities in South Africa, ratification of the Convention has not changed their lives. This is important for two reasons. The first is because the Draft Report is not an accurate and comprehensive reflection of the status quo. The second is because the objective of international reporting is to demonstrate weaknesses and areas of improvement, which can also be aspirations for further reporting.

The Draft Report indicates that it is prioritising certain aspects of the CRPD such as awareness raising, accessibility, statistics and data collection. This prioritisation excludes three fundamental components of disability-related human rights violations, namely, poverty, access to justice and gender. 

The Draft Report fails to emphasise 

the intersectionality between disability and poverty despite it being clearly acknowledged in the National Development Plan (at page 52), which states that: 
“Disability and poverty operate in a vicious circle. Disability often leads to poverty and poverty, in turn, often results in disability. People with disabilities face multiple discriminatory barriers.” 

More than 80% of black children with disabilities in South Africa live in extreme poverty (Office of the Deputy President of South Africa 1997). Persons with disabilities are typically among the poorest, experience poverty more intensely and have fewer opportunities to escape poverty than people who do not have disabilities. They are trapped in a ‘disability-poverty cycle’ (Dalal 2010; Graham et al. 2010). Despite the inextricable link between disability and poverty, the cross-cutting theme of poverty has not been adequately incorporated into the Draft Report.

While the Draft Report notes the distinction between the number of persons with disabilities in rural and urban areas, it does not note the extent to which the majority of persons with disabilities in South Africa are also impoverished. 
Persons with disabilities often experience human rights violations in connection with an increased impediment regarding access to justice. Apart from issues of physical accessibility, the Draft Report does not address this issue extensively enough, as we will set out within our specific comments.

 The Draft Report does not contain an integrated gendered perspective and fails to acknowledge the specific and increased vulnerabilities of girl children and women with disabilities across the spectrum. While the Draft Report includes paragraphs relating to women and girl children, it does not profess to include gender as a priority. 

We applaud South Africa’s continued commitment to substantive equality. Yet, it must be acknowledged that in the provision of services for persons with disabilities there is disjuncture between this theoretical framework and the lack of effective implementation of such rights. Article 4(2) of the Convention specifically indicates that States are obliged to undertake measures to the maximum of its available resources to realise the rights outlined in the Convention. We contend that the Government is failing to do this. 

The Draft Report is overly general and lacking in specificity in many areas. Unsubstantiated statistics permeate the Draft Report, with Government often failing to provide concrete benchmarks. For example, whilst we applaud the fact that a total of five courts have been renovated between 2010 and 2012 (paragraph 37.8), this statistic is meaningless without acknowledging how many courts still require renovations  to improve accessibility. 

The language of the Draft Report is problematic. The language does not reflect the person-centred approach when portraying persons with disabilities. Rather the language: 

· Considers the disability before the person, with the frequent use of “disabled people” and in specific instances, such as “mentally disabled person” (paragraphs 134-135). This type of language emphasises disability as identity, rather than recognising that a person with a disability is an individual first. It further classes people according to their disability and may reflect an underlying bias; and 

· Implies commonality derived solely from having a disability, by frequently referring to persons with differing disabilities under the umbrella term “disabled people”. This suggests that all persons with disabilities have similar needs, which fails to acknowledge the broad spectrum of possible disabilities. Furthermore, terms such as “persons with disabilities”, when used, sometimes only refer to persons with physical disabilities (section 37).

Within the Draft Report, there is a lack of consistency in terms of how disability and its different forms are defined. The Draft Report also uses the term “serious disability”, yet there is no clear definition of “serious disability” and how this is distinguished from “disability”. The Draft Report does admit the complexity of the standardisation of the definition of disability (Segment B, paragraph 2) and notes the challenge of “raising awareness on the purpose and application of definitions of disability” (Segment B, paragraph 5), it does not draw attention to the need for a standard definition in national legislation or efforts being pursued in this regard, if at all.

The language of the Draft Report repeatedly emphasises the Government’s commitment to the progressive realisation of rights for persons with disabilities. Whilst this approach may be appropriate for social, cultural and economic rights, Section 29 of the Bill of Rights provides that everyone has the right to a basic education. This is an immediate right, and it is only section 29 (2) on the right to further education which may be progressively realised. 

The Draft Report is unacceptably silent on the issue of sexual violence, abuse and rape of people and children with disabilities. South Africa has the highest reported incidence of rape in the world (Delmeiren 2009). Sexual violence goes largely unreported and the conviction rate of child rapists is very low (Jewkes et al. 2009). Violent, gender-based and domestic crime contributes to the crisis situation experienced by families of persons with disabilities, especially girls with disabilities (Kett et al. 2007). Children with disabilities have been shown to be more vulnerable to violence and abuse than their able-bodied peers (WHO 2010b) and persons with disabilities, particularly girls with intellectual impairment, are at the highest risk of contracting HIV/AIDS (Smit et al. 2006).  The urgency of this situation is not adequately represented in the Draft Report despite being explicitly mentioned by Down Syndrome SA, the UWC Centre for Disability Law and Policy, Association for the Physically Challenged, Central Gauteng Mental Health Society, Afrika Tikkun, Werksmans Attorneys and WITS Centre for Applied Legal Studies in their written submissions. 

The Preamble to the Convention specifically takes into consideration that persons with disabilities “should have the opportunity to be actively involved in decision-making processes about policies and programmes, including those directly concerning them”. We are concerned that the process of making submissions to Government and the process of submitting comments on the Draft Report falls short of universal accessibility requirements. Further, and bearing in mind our comments above in respect of the intersectionality of disability and poverty, many persons with disabilities do not have the resources or facilities to contribute to this process. For many persons with disabilities, including the participants in the Afrika Tikkun Empowerment programme based in Orange Farm, Gauteng, the cost of travel to Parliament to make oral submissions placed this process of consultation with civil society well beyond their means. The reality is, that had these persons with disabilities not been involved in the Afrika Tikkun programme, they would not have had the facilities to prepare and submit their written submission, nor would they even have known about the opportunity to do so. 

	16
	The same terminology should be used throughout the documents, for example:

(a) All spheres of governance (page 2, 1st sentence) or all spheres of government (no. 16, page 5)

(b) Office on the Status of Persons with Disabilities (Article 8, no. 30) or Office on the Status of Disabled Persons (Article 8, no. 31, bullet 2)

(c) Persons with disabilities or disabled persons (no. 33)

Do not use etc. or etcetera because it opens up the sentence for own interpretation.

Part Two, Page 2, paragraph 2, the last sentence should be deleted from the report.  It looks more than a note/reminder than content.  

	43
	 Our comments below focus mostly on psychosocial disability
. The reason for this emphasis is that psychosocial disability is often overlooked in broader discussions about disability rights. Where our comments have a broader ambit, this is clearly indicated.  

Although we found the template provided by the Department of Women, Children and People with Disabilities a helpful guide, we opted not to follow the template closely. This was firstly because we did not comment on all articles of the Convention; secondly, it was difficult for us to validate certain of the draft report’s contents due to the fact that sources were not provided, and therefore we could not indicate whether we agreed, disagreed or partially agreed; and finally, the quantity of the material under each Article made an over-arching statement (agreeing, disagreeing or partially agreeing) difficult.

	B
	The PSC has in pursuance of its constitutional mandate conducted a number of interventions that directly impact on persons with disabilities.  The following reports were produced that are of relevance to disability equity and mainstreaming in the Public Service and were tabled at Parliament and provincial Legislatures:

· Audit on Affirmative Action 2006

· Gender Mainstreaming initiatives in the Public Service 2006

· Assessment on Disability Equity in the Public Services 2008

Parliament and Provincial Legislature in performing their oversight role engaged the PSC on the findings and recommendations contained in these reports and copies of the reports were provided to all Executive Authorities and Heads of Departments in the Public Service.  Copies of the reports are provided with this letter for your information and attention.

Each of the reports contained findings and/or recommendations regarding disability equity in the Public Service.  These findings/recommendations will be addressed in the discussion of the PSCs inputs to the articles of the UN Convention mentioned in your letter.


Your attitude …


is it a barrier?








� Sec 1(xxxvi). See also: Compensation for Occupational Injuries and Diseases Act 130 of 1993 (definition of different types of disablement); Code of Good Practice: Key Aspects on the Employment of People with Disabilities (people who are considered as persons with disabilities); National Building Regulations and Building Standards Amendment Act 103 of 1977 (definition of persons with disabilities); Social Assistance Amendment Bill 2010 (definition of disability); sec 18(3) of the Income Tax Act 58 of 1962 (definition of disability for purposes of deductions from ‘income’).  


� Art 1 of the CRPD.  


� See in this regard TP Van Reenen & H Combrinck (2011) ‘The UN Convention on the Rights of Persons with Disabilities in Africa: Progress after Five Years’ SUR International Journal on Human Rights at 146. 


� CESCR General Comment 3: The Nature of States Parties’ Obligations para 9.  


� See in this regard also Government of the Republic of South Africa and others v Grootboom and others 2002 5 SA 703 (CC).  


� Sec 9(b) of PEPUDA. See however the submission by the National Council for Persons with Physical Disabilities in South Africa [NCPPDSA] in respect of sec 9(1)(b) and the question of accessibility more generally.  


� Sec 39 of the MHCA.  


� The question of whether this limitation is justifiable is not relevant to this discussion. See however Article 14 below.  


� This is not an exhaustive list.  


� See eg Choice on Termination of Pregnancy Act, Sterilisation Act, National Health Act, Children’s Act, to name only a few.  


� 	Art 1 of the CRPD.


� 	See p 8 of the “National Disability Policy and Guidelines for the Implementation of the National Disability Policy” defining “disability” as  “(an) impairment(s) which may be permanent, temporary or episodic in nature …”. We refer to the draft version of the National Disability Policy received from the Department of Women, Children and People with Disabilities, April 2010.   





� See Committee on the Rights of Persons with Disabilities Concluding Observations: Spain CRPD/C/ESP/CO/1 (dated 19 October 2011) paras 35-36; Concluding Observation: Argentina CRPD/C/ARG/CO/1 (dated 8 October 2012) para 23; Concluding Observations: Hungary CRPD/C/HUN/CO/1 (dated 22 October 2012) paras 27-28;  


� See also submission by Ubuntu Centre specifically regarding para 68 of the draft report.  


� Art 19(a). 


� Art 19(b). 


� Services cover a wide range, including rehabilitation, education, training, political participation and awareness-raising for the broader community - Schulze (2009) 103 


� Art 19(c). 


� See further H Combrinck and NL Murungi ‘Literature Review: The Right to Independent Living of Person  


� CESCR General Comment No 2 (above) para 2.  


� See also submission by Ubuntu Centre.  


� A corresponding provision relating to provincial legislatures is to be found in sec 106(d) of the Constitution. 


� Sec 1 (definition of ‘voter’).  


� Ss 5-7. 


� Sec 8(2)(c). 


� Act 13 of 1973. This Act was repealed almost in its entirety by the MHCA; however, in terms of sec 12 of the Interpretation Act 33 of 1957, where a law repeals and re-enacts with or without modifications, any provision of a former law, references in any other law to the provision so repealed shall, unless the contrary intention appears, be construed as references to the provision so re-enacted.


� Sec 8(2)(d) of the Electoral Act.


� See eg judgment of the European Court for Human Rights in Alajos Kiss v. Hungary, Application No. 38832/06, 20 May 2010.


� See also submission by Ubuntu Centre.  


� See in this regard T Boezaart & A Skelton (2011) ‘From pillar to post: Legal solutions for children with debilitating conduct disorder’ in I Grobbelaar-Du Plessis and TP Van Reenen (eds) Aspects of Disability Law in Africa 107-131.  


� The term ‘psychosocial’ refers to the interaction between psychological and social/ cultural components, with the psychological component referring to ways of thinking and processing one’s experiences and one’s perception of the world. The social/ cultural component refers to societal and cultural limits for behaviour that interact with those psychological differences as well as the stigma that society attaches to labelling the person as disabled - World Network of Users and Survivors of Psychiatry Implementation Manual for the United Nations Convention on the Rights of Persons with Disabilities (February 2008) at 9. ‘Psychosocial disabilities’ are also sometimes referred to as ‘psychiatric disabilities’, ‘mental illness’ or ‘mental health problems’.  





