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INTRODUCTION

1. The Cape Bar welcomes the opportunity to make submissions on the draft Legal Practice Bill (“the Bill”) to the Justice Portfolio Committee.  In addition to making these written submissions, the Cape Bar Council requests that its representatives be given the opportunity to make oral submissions to the Committee.
THE CAPE BAR

2. The Cape Bar is a voluntary association of independent advocates based in Cape Town.

3. Advocates are admitted legal practitioners who are not engaged directly by clients.  They act on instructions (“briefs”) from their clients’ attorneys (“instructing attorneys”).  Advocates’ main functions are to conduct clients’ cases, usually in courts or in arbitrations, and to provide formal opinions on legal issues, many of which do not relate to litigation.
4. The members of the Cape Bar are independent because, unlike for example prosecutors or government or private sector legal advisers who are advocates, they are self-employed and compete with one another for work.  Advocates may not practice in partnership with one another or anyone else, including attorneys.
5. The Cape Bar is a constituent Bar of the General Council of the Bar of South Africa (“GCB”), which is the most significant national body representing the advocates profession.  The other Bars which are members of the GCB are (in alphabetical order) the Bisho Society of Advocates, the Eastern Cape Society of Advocates (based in Grahamstown and Port Elizabeth), the Free State Society of Advocates (based in Bloemfontein), the Johannesburg Society of Advocates, the KwaZulu-Natal Pietermaritzburg Bar Council, the Northern Cape Society of Advocates (based in Kimberley), the North West Bar Association (based in Mafikeng), the Pretoria Society of Advocates, the Society of Advocates KwaZulu-Natal (based in Durban) and the Society of Advocates Transkei (based in Mthatha).  The objectives of the GCB include upholding the interests of advocates in South Africa and considering, promoting and dealing with all matters concerning the teaching and practice of law and the administration of justice, in the interest of the public.  The functions of the GCB include setting Uniform Rules of Professional Ethics for advocates, taking disciplinary action against advocates (whether they be members of a constituent Bar or not), administering the National Bar Examination for pupil members of the constituent Bars and training members of the constituent Bars in advanced advocacy or as advocacy trainers to junior or pupil members.
6. Membership of the Cape Bar is open to admitted advocates who have spent a year as pupil members of the Cape Bar, have passed the GCB’s National Bar Examination and who intend practising as independent advocates mainly in the area of jurisdiction of the Western Cape High Court, Cape Town.
7. Members of the Cape Bar must occupy offices (“chambers”) in designated buildings, all of which are close to the High Court in Keerom Street, Cape Town.  The Cape Bar leases the sets of chambers and sub-lets the individual chambers to members.  The Cape Bar also leases common areas, including office space for the Bar’s administrative personnel and space for the Bar Library.
8. The Cape Bar is governed by the Cape Bar Council (“the CBC”), the powers and functions of which are set out in the Cape Bar’s constitution.  The CBC consists of 14 persons elected at annual general meetings of the Cape Bar, at least seven of whom must be Black persons (this “50/50” arrangement has operated since 2001).  The Cape Bar’s constitution confers a wide range of functions on the CBC, the main aims of which are to ensure that aspirant members of the Cape Bar (pupils) are properly prepared for the rigours of practice and that members and other advocates practising in the Western Cape adhere to high standards of professional ethics.  To that end:
8.1. the CBC appoints committees from members of the Cape Bar to assist it with the day-to-day functioning of the Cape Bar, including an advocacy training committee, a pupillage committee, a pro bono and legal aid committee, a transformation committee and a housing committee – currently there are about 20 standing committees which together involve about 30% of the 452 members of the Cape Bar;
8.2. the CBC considers and determines complaints against members, normally (in the case of complaints about what on the face of things may amount to serious misconduct) after receipt of reports from subcommittees appointed to investigate the complaints, and imposes sanctions on those found guilty of misconduct – the complainant and the member have a right of appeal to the GCB;

8.3. in serious cases, the CBC applies to the High Court for the striking off or suspension of members and other advocates practising in the Western Cape;

8.4. the CBC monitors all legislation or proposed legislation or other matters of any nature which may affect the advocates' profession, or the due and proper administration of justice, and where necessary comments or takes other steps (including litigation) to protect the interests of advocates and the independence of the legal profession and the judiciary; and
8.5. the CBC collects and expends the dues members must pay pursuant to the adoption of the budget at the annual general meeting of the Cape Bar.  In the 2012 financial year, the CBC will raise subscription fees of R5 147 888 raised from the 452 members of the Cape Bar.  Of this amount, R941 880.00 will be paid across to the GCB.  The rest is used to fund the administration, functions and programmes of the Cape Bar.

9. One of the most important functions of the Cape Bar is its annual pupillage training programme, which runs from 15 January to 31 December each year.  The CBC invites applications for pupillage, and all applicants are interviewed by members of the pupillage committee.  If there are more applicants than places (usually 25 to 30 places per year), the successful applicants are chosen using general guidelines drawn by the GCB.  The guidelines include the applicants’ university results, relevant previous experience, race and gender.  The latter two requirements underpin a preferential points scoring system which is aimed at increasing the numbers of Black and female members of the Cape Bar.  The Cape Bar’s experience has been that the candidates who enjoy the greatest success in pupillage and establishing their practices are those with some prior professional experience.  In the case of inexperienced applicants, the aim is to identify persons with a demonstrable potential to succeed.
10. The pupillage programme involves considerable input and commitment from the members of the Bar, without any remuneration.  The pupillage committee allocates each successful applicant for pupillage to a member of the Cape Bar who will act as the pupil’s mentor during the coming year’s pupillage and expose them to as wide a range of work as possible.  The committee arranges for other members of the Cape Bar to provide lectures and tutorials covering the topics in the syllabus for the National Bar Examination.  In addition the pupils must complete assignments, participate with their mentors and other practising advocates in a prescribed set of matters covering most of the types of cases newly qualified advocates will be expected to undertake and, perhaps most importantly, undergo a practical advocacy training course co-ordinated by the advocacy training committee.  It includes weekly mock (“moot”) court proceedings, the aim of which is to prepare pupils for appearances in court, including cross-examining witnesses and presenting argument.  The sessions have different formats, but are all led by specially trained members of the Bar and the Bench and include constructive criticism and video reviews.  The GCB organises an annual training course for the advocacy trainers.
11. In July of each year the pupil members write a series of ‘mock’ examinations (marked by members of the Cape Bar), and in August they complete the demanding national Bar admission examinations set by the GCB.  These examinations include an eight hour long “open-book” legal drafting examination, and four shorter “closed book” examinations on legal professional ethics, criminal trials, motion court practice and civil trials.  Thereafter, oral examinations are conducted by a panel of members of the Cape Bar and the GCB’s National Bar Examination Board.
12. The Cape Bar is proud of its pupillage programme.  For several years it has enjoyed a 100% pass rate of the 25 to 30 pupil members who sit the National Bar Examination.
13. Turning to the issue of transformation, the Cape Bar has too few Black and female members.  This is due in part to the relatively small numbers of Black and female advocates who apply for pupillage or membership.  To address the problem the Cape Bar has a transformation programme aimed at attracting greater numbers of capable Black and female pupils and members of the Bar and ensuring that they remain as members.  The transformation programme includes:

13.1. A substantial transformation fund supported by a transformation levy, the amount of which is fixed annually at the annual general meeting – currently R1 500 for senior members, R1 050 for junior members of 5+ years standing and R750 for junior members of 2+ years standing.  Recognising that many young Black and female advocates do not have the means to support themselves through the year-long pupillage programme and many female advocates struggle financially when they give birth to children, the money in the fund is used for bursaries for financially needy Black and female pupils, a scholarship for African women and maternity benefits for female members.  It is projected that in the 2012 calendar year the Cape Bar will spend R678 500.00 on the bursaries, the scholarship and the maternity benefits.
13.2. A system aimed at encouraging silks to work with PDI juniors (women and Black persons who have been at the Bar 5 years or less).  All senior counsel are required to submit annual returns disclosing the identity of PDI juniors worked with, whether or not such juniors were recommended by the senior counsel concerned, and the nature of the work to which the junior was exposed.  This program has encouraged the briefing of PDI juniors in matters involving senior counsel.

13.3. Another initiative with the same goal, which also operates on a compulsory reporting basis, is that senior counsel and the junior counsel briefed with them are encouraged to sacrifice part of their fee so that a second (PDI) junior can also be engaged in the matter. This “second junior” initiative exposes PDI juniors to complex work at an earlier stage.
13.4. Recognising that young Black and female members are most affected by persistent and habitual briefing patterns in which instructing attorneys brief the advocates they know, in 2006 the Cape Bar adopted a “Model Policy on Fair and Equitable Briefing Patterns” to encourage attorneys to brief greater numbers of PDI advocates.
14. In addition to pure transformation initiatives, the Cape Bar has a compulsory pro bono system, in terms of which members are currently required to perform a minimum of 20 hours of pro bono work per year or face a financial penalty paid to a transformation fund.  The CBC’s pro bono and legal aid committee is responsible for assisting the Legal Aid Board in identifying counsel, and for overseeing the appointment of counsel for in forma pauperis briefs (under Rule 40 of the Uniform Rules of the High Courts).
15. All members of the Cape Bar are bound by the GCB’s Uniform Rules of Professional Ethics.  These include a requirement (Rule 7.1) to charge only a reasonable fee, based on time spent, the novelty of the issues or the difficulty of the questions raised, the customary charges by counsel of comparable standing for similar services, and the amount involved.  The Rules explicitly note that client’s ability to pay cannot justify an excessive fee, though the lack of means may justify a reduced fee, and in fixing fees it should never be forgotten that the profession is a branch of the administration of justice and not a mere money-getting trade.  Charging unreasonable or excessive fees is a serious act of misconduct which can, and has, resulted in disciplinary action (including applications to strike members off the roll of advocates).
16. Until stopped by the Competition Commission, the Cape Bar and the other established Bars provided fee parameters to guide members in determining their rates.  The parameters were based on an analysis of the fees actually charged by members, based on their seniority.  Members are now responsible for determining their own hourly rates, based on their own assessment of the legal market.  The fact that most members of the Cape Bar have sufficient work at the rates they determine, suggests that their fees are market-related.  The interposition of briefing attorneys between advocates and their clients assists the clients in obtaining the services of counsel whose rates are affordable.  Many advocates are also prepared to limit their fees to parameters set by the Legal Aid Board and the Road Accident Fund to ensure a flow of work from those or similar bodies.
17. Where disputes about fees arise between members of the Cape Bar and their instructing attorneys or clients, the CBC refers the matter for mediation before a member of its Fee Ombudsman committee.  If mediation is unsuccessful, the Bar Council is empowered to determine a reasonable fee.
18. Both the GCB and its constituent Bars, including the Cape Bar, operate with a minimum of administrative support.  They depend instead on their members’ unremunerated commitments of time and energy to the multi-faceted task of regulating the advocates’ profession in South Africa.
THE GOVERNANCE STRUCTURES ENVISAGED BY THE BILL

19. The Bill establishes or contemplates the establishment of the South African Legal Practice Council (s4) (“the Council” or “the National Council”), several Regional Councils (s23) (“the Regional Councils”) and the Transitional South African Legal Practice Council (s96) (“the Transitional Council”).
The Council
20. The Council will consist of 21 persons, of whom 6 will be practising advocates and 10 will practising attorneys elected (presumably by advocates and attorneys respectively) in accordance with a procedure determined by the Council, one a law teacher nominated by law teachers, one a nominee of Legal Aid South Africa and three persons appointed by the Minister of Justice and Constitutional Development (“the Minister”) (s7).
21. In terms of s5, the Council has a wide range of objects.  It must:
21.1. facilitate the realisation of a transformed and restructured legal profession that is unified, accountable, efficient and independent;
21.2. ensure that fees charged by legal practitioners for legal services rendered are reasonable and promote access to legal services;
21.3. promote and protect the public interest;
21.4. regulate legal practitioners;
21.5. preserve and uphold the independence of the legal profession;
21.6. enhance and maintain the integrity and status of the legal profession;
21.7. determine, enhance and maintain appropriate standards of professional practice and ethical conduct of all legal practitioners;
21.8. promote high standards of legal education and training and compulsory post-qualification professional development;
21.9. promote access to the legal profession in pursuit of a profession that reflects the demographics of the country;
21.10. ensure accessible and sustainable training of law graduates aspiring to be admitted and enrolled as legal practitioners;
21.11. uphold and advance the rule of law, the administration of justice and the Constitution of the country; and
21.12. implement the Legal Services Sector Charter which was adopted by the Minister and the legal profession in December 2007.
22. To achieve these objects, the Council is given wide ranging powers and functions.  These include:
22.1. developing norms and standards to guide the conduct of legal practitioners and the legal profession (s6(1)(k));
22.2. developing a code of conduct that applies to all legal practitioners and to which they must adhere (s36(1) and (2));

22.3. establishing investigating committees to conduct investigations of all complaints of misconduct against legal practitioners (s37(1));

22.4. establishing disciplinary committees to adjudicate complaints of misconduct against legal practitioners referred to them by investigating committees (s37(3));
22.5. conducting examinations for the purpose of vocational training (s6(5)(d);

22.6. determining conditions relating to the nature and extent of continuing education and training, including compulsory post-qualification professional development (s6(5)(e);

22.7. providing and offering legal education and training (s6(5)(f));

22.8. accrediting training institutions that offer practical vocational training courses and compulsory post-qualification professional development (6(5)(g); and

22.9. determining annual fees payable by all practising legal practitioners (s6(4)(c)).
Regional Councils
23. Section 23 provides that the Council must establish Regional Councils and may delegate to the Regional Councils powers and functions which are better performed at regional level.  However, a delegation of a power or function does not divest the Council of it or preclude the Council from varying or setting aside any decision made by the Regional Council under the delegation (s6(1)(j)).
24. The Minister may prescribe the areas of jurisdiction of the Regional Councils (s23(2)).

25. The members of the Regional Councils must be elected in accordance with rules determined by the Council (s23(3).

The Transitional South African Legal Practice Council

26. A key measure in the Bill is the establishment by s96 of a 21-member Transitional Council, comprising eight attorneys nominated by the Law Society of South Africa (“the Law Society”), five advocates nominated by the GCB, one advocate nominated by the Independent Advocates Association of South Africa, one advocate nominated by the National Forum of Advocates, one advocate nominated by Advocates for Transformation, one teacher of law nominated by law teachers, two persons appointed by the Minister, one person nominated by Legal Aid South Africa and one person nominated by the Attorneys’ Fidelity Fund Board (s96(1)(a)).
27. Section 97 requires that the Transitional Council perform a number of functions within 24 months of commencement of the Chapter.

28. The powers of the Transitional Council including making recommendations to the Minister about:

28.1. the election procedure for constituting the first Council (s97(1)(a)(i));

28.2. the establishment of the Regional Councils and their areas of jurisdiction, powers and functions and the manner in which the first Regional Councils must be elected (s97(1)(a)(ii) to (iv);
28.3. all the practical vocational training requirements for candidate attorneys and pupils (s97(1)(a)(v));

28.4. all the requirements necessary for the implementation of compulsory post-qualification professional development (s97(1)(a)(ix); and

28.5. the fee structure of legal practitioners (s97(1)(a)(vi).

29. Upon receipt of the recommendations of the Transitional Council about those matters, the Minister must make and Parliament must approve regulations to give effect to them (s108(1)).

30. In addition the Transitional Council must, within 24 months:
30.1. prepare and publish a code of conduct for legal practitioners (s97(1)(b));
30.2. negotiate with and reach an agreement with the attorneys’ and advocates’ professions in respect of the transfer of their assets, rights, liabilities, obligations and staff, to the Council or the Regional Councils (s97(2));
30.3. make and publish rules about a range of matters, including the examination or assessment of the competency of candidate attorneys and pupil advocates, practical vocational training, the making of complaints about misconduct and disciplinary procedures (s108(2)).
THE CAPE BAR’S CONCERNS ABOUT THE BILL’S GOVERNANCE STRUCTURES
31. The Bill makes provision for the transfer of functions, staff, assets and liabilities of the existing Bars to the South African Legal Practice Council and the Regional Councils.  This, in substance, amounts to an abolishment of the existing Bars.  Not only is this an unconstitutional infringement of their members’ constitutional right of freedom of association, but it will be counter-productive.

32. The established Bars effectively train and regulate the conduct of their members, and have done so for many years.  Members give of their time and expertise to Bar structures not only because the established Bars are mechanisms through which advocates regulate one another, but mainly because most of the day-to-day functioning of a body preparing advocates for the rigours of practice and regulating the advocates’ profession is best done by advocates themselves.
33. If the established Bars are abolished and replaced by more geographically and functionally “distant” statutory bodies, the focus on the advocates’ profession and the sense of community which underpin the current system will be lost, and with it advocates’ willingness to do the day-to-day work of training advocates and regulating the advocates’ profession.  Shielded by the anonymity of large numbers under a National Council, it is likely that the commitment of advocates to the regulation of the profession will decrease rather than increase.  What percentage of doctors or architects are involved on an on-going basis in the work of their statutory regulators or in training new entrants to their professions?

34. The governance structures in the Bill will thus necessarily entail a significant increase in subscription fees – which will disproportionately strike against practitioners in more marginal practices, or practices which serve individual litigants.  In other words, the Bill will cause an upward pressure on the costs of legal services.

35. The Bill should therefore make provision for the established Bars to be accredited and exercise the powers and functions of the Council or relevant Regional Council in respect of the advocates who are their members.  Through the accreditation process the Council can ensure that the established Bars’ training and transformation programmes and the regulation of the professional conduct of their members complies with norms and standards approved or set by the Council.
36. The norms and standards approved or set by the Council should acknowledge the significant differences between the roles and functions of advocates and attorneys and the vocational training and vocational education requirements.  They could include norms and standards aimed at ensuring that advocates behave ethically (a role currently fulfilled by the GCB’s Uniform Rules of Professional Ethics) and that advocates’ fees are reasonable, that advocates properly account for their time spent and fees charged and that advocates perform a quota of pro bono services each year or make a financial contribution e.g. to Legal Aid South Africa in lieu of doing so.
37. The problem with the regulation of the advocates’ profession is not ineffective training and regulation by the established Bars, but inadequate or no training and regulation of admitted advocates who are not members of an established Bar.  At present, once admitted they are able to practise without any need for vocational training and without having to belong to any professional supervisory body at all.  This problem will not be effectively addressed by creating statutory bodies with jurisdiction over all legal practitioners, including members of the established Bars.  If, as we suggest it should, the Bill were to make provision for the established Bars to be accredited and exercise the powers and functions of the Council or relevant Regional Council in respect of the advocates who are their members, that will free up the Council and the Regional Council to focus on their regulatory efforts on those advocates who are currently not subject to any effective system of regulation.

38. A related problem is that the power of the Minister to regulate the profession and professional governance structures is too extensive.  In addition to the power to make regulations about the matters referred to in paragraphs 28 and 29 above and a range of further matters (mainly specified in other provisions of s94(1)), we refer to the Minister’s power to dissolve the Council where he or she “loses confidence” in it (s14(1)) and appoint an interim Council (s14(4)).  These extensive Ministerial powers pose a threat to the independence of the legal profession, which is one of the pillars of the independence of the judiciary and of public confidence in the legal system.
39. The government and governed alike require the detached advice and, in litigious matters, the vigorous representation that are the hallmarks of legal representatives who are free from state control or the threat of state control.  People accused in criminal matters are pitted against the might of the state, as are those civil litigants who sue or are sued by organs of state.  The actual and perceived independence of counsel are essential elements of a fair criminal or civil trial.  When the state and its organs require legal representation in civil matters and sometimes even in criminal matters (notably matters where those charged are senior officials or political office-bearers), experience has shown they are often best served by advocates whose only allegiance is to the values of the Constitution and the legal system and whose overseers are their peers operating through the established Bars.
40. The problem of the Minister’s over-extensive powers arises because, currently, the Bill lacks detail on significant aspects.  In particular, it is impossible to determine from the Bill whether what might ultimately emerge from the abolishing of the established Bars and their replacement by the Council and Regional Councils will be an improvement on the current position, or not.  The reason is the essentials of the new system are not specified in the Bill, but will be determined by the Minister on the advice of the Transitional Council at or after the end of the two-year transitional period. 
41. This lack of detail presents a significant obstacle to existing professional bodies (including the Cape Bar) commenting on the Bill.  In essence, we are told that the existing structures will be dissembled but are not told what will be rebuilt in their stead.
42. Skeletal legislation of this kind also poses the threat of an unlawful abdication by Parliament of its legislative power.  At the very least it creates the perception that the aim is to by-pass Parliament about the specifics of the fundamental changes the Bill will facilitate in favour of the less transparent Transitional Council.

THE DISCIPLINARY PROCEDURES ENVISAGED BY THE BILL

43. The Bill contains the following provisions relating to disciplinary procedures.

44. The Council must determine the “procedure” for dealing with complaints (s38(1)) and the “manner and form” in which such complaints are lodged (s95(1)(s)). 

45. All complaints must be lodged with the “Regional Council having jurisdiction on the matter” (s38(1)).  The Regional Council does not however deal with the matter, but must refer it to the National Council.
46. The Council must “when necessary, establish investigating committees to conduct investigations of all complaints of misconduct” (s37(1)).  On this wording an investigating committee must be established irrespective of whether or not the Council deems it necessary.
47. The investigating committee must decide whether the subject of the complaint “may be guilty” or “is not guilty” of misconduct (s37(2)).
48. If the investigating committee decides the subject of the complaint is not guilty, the complainant may refer the matter to the Legal Services Ombud (s41(1)(a)(ii)).
49. If the investigating committee decides the subject of the complaint may be guilty, the matter must be referred to a disciplinary committee established by the Council for adjudication (s37(3)).
50. The Council determines the form of subpoenas issued by such a committee and the rules of service (ss39(3)(b)(i) and (iii) and 95(1)(zB) and (zC)), as well as the procedure of the committee (ss37(7) and 95(1)(r)).

51. If the subject is found guilty, he or she may address the committee in mitigation of sentence (s40(2)).  The committee then has a discretion to impose a range of sentences (s40(3)).

52. If the subject is adjudicated to be not guilty, the complainant may refer the matter to the Legal Services Ombud (s41(1)(a)(i)).

53. If the subject of the complaint is aggrieved, he or she may lodge an appeal with an appeal tribunal, comprising 3 to 5 members appointed by the Council (ss37(5), (6) and 42).  The Council determines the procedure on appeal (ss 37(7) and 95(1)(zD)).

THE CAPE BAR’S CONCERN ABOUT THE BILL’S DISCIPLINARY PROCEDURE
54. The investigating committee / disciplinary committee procedure is too cumbersome and will lead to unnecessary delays in the finalisation of complaints.

55. In the case of advocates it should be replaced with a screening process, where a senior advocate determines whether, on the face of the complaint, the complaint warrants investigation.  If it does not, the complainant should be told that and the reasons.  If it does, the senior advocate should refer the complaint to a disciplinary committee (of the relevant Bar Council or, in the case of an advocate who is not a member of an established Bar, of the relevant Regional Council) for investigation and a recommendation as to the finding of guilty or innocent (on the balance of probabilities) and if guilty the sanction (which in serious cases should be the making of an application to court for the striking-off or suspension of the advocate concerned).  The committee must function in accordance with a procedure which is fair to both the complainant and the subject of the complaint, which may include the appointment of a pro forma prosecutor and a legal representative for the subject of the complaint in cases which warrant an adversarial rather than an inquisitorial approach.  The decision of the Bar Council or the Regional Council should be subject to an appeal to the national Council or a disciplinary tribunal established by the national Council.
56. The Cape Bar supports the idea of a Legal Services Ombud, but suggests the Ombud’s powers and functions must be modelled on those of the Public Protector, i.e. powers to investigate and report on maladministration rather than to second-guess the decisions of the governance structures of the legal profession created by the Bill or of accredited bodies like the established Bars.
THE TRANSFORMATION MEASURES ENVISAGED BY THE BILL

57. The preamble to the Bill acknowledges the fact that “the legal profession is not representative of the demographics of South Africa”, and s3(b)(iii) suggests that one of the purposes of the Bill is to “broaden access to justice by putting in place ... measures that provide equal opportunities for all aspirant legal practitioners in order to have a legal profession that reflects the demographics of the Republic”.  Similarly, the objects of the Council include facilitating the realisation of a transformed legal profession (s5(a)) and promoting a demographically representative profession (s5(i)).

THE CAPE BAR’S CONCERNS ABOUT THE TRANSFORMATION MEASURES ENVISAGED BY THE BILL

58. The above-quoted statements of principle in the Bill are not backed up by many detailed provisions.  The only transformation function specifically entrusted to the Council is to provide “transformational legal education and training” (s6(5)(f)(i)), which in any event is something to be regulated by the Minister (s94(1)(g)).

59. In the Cape Bar’s experience, meaningful transformation measures extend well beyond legal education and training.  They must also be specifically tailored to the particular conditions, and designed to overcome particular obstacles.  In the context of advocates’ practice, transformation measures must take account of the facts that: advocates themselves do not control briefing patterns; all advocates are independent of each other; aspirant Black or female pupils have a choice where to apply for pupillage or where to practice; the numbers of pupils who can be properly trained by practitioners in a region is limited by the number of suitable practising advocates who can act as their mentors; and proper training and rigorous admission standards are essential.  It will serve little purpose to compel Bars to accept pupil members who are obviously not temperamentally suited to advocate’s practice, or who stand almost no chance of establishing a successful practice.
60. Appropriate transformation measures thus require the close co-operation of briefing attorneys and established advocates, and the detailed measures must be devised and implemented at the regional or local level.
THE ADMISSION AND VOCATIONAL TRAINING MEASURES ENVISAGED IN THE BILL

61. The purposes of the Bill include the creation of a “framework” for the “regulation or the admission and enrolment of legal practitioners”, and the development of “adequate training programmes” (ss3(g)(ii) and (iii)).  

62. One of the objectives of the Council is also to “ensure accessible and sustainable training of law graduates aspiring to be admitted and enrolled as legal practitioners” (s5(j)).  The Council also has a responsibility to provide financial support for training programmes (ss6(1)(m), (n) and (o)).

63. The Bill envisages two requirements for admission and enrolment as a legal practitioner:

63.1. The first is “practical vocational training” as a candidate legal practitioner, the requirements of which will be prescribed by the Minister (s26(1)(b)).  The Council is simultaneously empowered to conduct an examination for the purposes of practical vocational training (s6(5)(d)) and assess candidates undergoing such training (s28).  The Council must also accredit training institutions that offer practical vocational training courses (s6(5)(g)(i)), and “determine the minimum conditions and procedures for the registration and administration of practical vocational training” (s27 and 95(1)(k)).

63.2. The second is a “competency based examination” provided in the rules of the Council (s26(1)(c) and 95(1)(j)).  The Council is also empowered to determine the “level of competence to be achieved” for enrolment and admission (s95(1)(m)).  It is not clear if this involves more than the examination.  An additional certification of competence by the Council is however not a requirement for admission and enrolment in s26.

THE CAPE BAR’S CONCERNS ABOUT THE ADMISSION AND VOCATIONAL TRAINING MEASURES ENVISAGED IN THE BILL

64. The Bill makes no distinction between the vocational training and examinations undertaken by candidate attorneys and pupil advocates.  Furthermore, the system appears to envisage formal training courses run by accredited private institutions.  This may be appropriate for the larger numbers of candidate attorneys, but is not appropriate for the smaller number of pupil advocates.

65. Fundamentally, and in common with aspects of the Bill in relation to other areas, there is a significant lack of detail as to precisely what the admission and vocational training measures envisaged in the Bill would be.  One is therefore not in a position to know whether what might ultimately be achieved would amount to an improvement on the existing structures and systems in respect of admission and vocational training.
66. The Cape Bar suggests that:

66.1. The Bill should deal separately with vocational training and examinations for candidate advocates;

66.2. The Bill should contain sufficient detail on the basic requirements and criteria in respect of admission and vocational training measures;

66.3. A national body comprising practicing or retired advocates should be designated responsibility for determining criteria for assessing applicants for pupillage; setting a curriculum, or minimum requirements for a practical legal training course for pupil advocates; as well as competence examinations;

66.4. Accredited regional bodies representing advocates should be tasked to determine the numbers of pupils who can be accommodated in a year; the selection of pupils; placing pupils with mentors; and running the vocational training programme for pupil advocates.
THE MEASURES TO CONTROL LEGAL COSTS ENVISAGED IN THE BILL 
67. The Bill proposes to control the costs of legal representation in two ways:

67.1. First, the Council is charged with ensuring that fees are reasonable and promote access to justice (s5(b)).  

67.2. Secondly, the Bill proposes means to control legal fees.  Section 3(b)(i) states that one of the purposes of the Bill is to “broaden access to justice by ... putting in place a structure to determine fees chargeable by legal practitioners for legal services that are affordable and within the reach of the citizenry”.  The nature of this “structure” is not detailed, other than the fact that the Minister is given the power to regulate the “fee structure of legal practitioners” (s94(1)(i)), based on recommendations of the Transitional Council (s97(1)(a)(vi)).
THE CAPE BAR’S CONCERNS ABOUT THE MEASURES TO CONTROL LEGAL COSTS

68. The Cape Bar suggests that accredited regional bodies responsible for advocates should be explicitly empowered to resolve fee disputes between advocates and attorneys; and to take disciplinary action against advocates who over-reach.

69. The Minister’s power to determine legal fees is more problematic.

70. The aim of this control is apparently to place legal services within the reach of the citizenry.  This is a noble aim, but loses sight of the fact that litigation requires a skilled professional to commit large amounts of time to a matter.

71. The Cape Bar would support provisions which:

71.1. Place a requirement on all legal practitioners to perform a determined quota of pro bono services in a year, or to make a financial contribution in lieu of pro bono services;

71.2. Incentivise a corps of attorneys and advocates who are prepared to work at capped rates, which are more affordable to the average citizen;  and
71.3. Place a responsibility on Regional Councils to assist citizens to obtain legal services which are affordable.
CONCLUSION
72. The preamble to the Bill, and section 3 which deals with its purposes, contain certain statements of intent and principle which are fully supported by the CBC.  These include the transformation of the legal profession in order to represent the demographics of South Africa; the strengthening of the independence of the legal profession;  the provision of access to affordable legal services;  and the regulation of the professional conduct of all legal practitioners, including advocates who are not members of any Bar.  In addition, the CBC supports the express recognition in the Bill of the existence of legal practitioners who practice as advocates.
73. However, the Bill, as currently formulated, is flawed in certain material respects.  These deficiencies have been dealt with in the course of these submissions and relate, in the main, to the following:

73.1. The proposed governance structures are defective, particularly in that they involve the abolition of existing Bars and Bar Councils without providing a structure which will involve an improvement on the structures as they presently exist.

73.2. There is a significant lack of detail in the Bill.  Whereas existing structures, in particular Bars and Bar Councils, are to be terminated, the Bill does not provide sufficient detail for one to know whether the systems and structures which might replace them will be an improvement or not.  The problem of a lack of detail relates to various important areas, including transformation; professional training; and professional conduct.
73.3. It is not appropriate for the Minister to be granted the extensive and far-reaching powers to govern the legal profession presently reflected in the Bill.

74. In the circumstances, while recognising certain positive aspects in the Bill, the CBC cannot support the Bill in its present form.
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