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Executive Summary
· The rule of law means nothing without independent courts – and such courts cannot function without independent lawyers willing to take up contentious cases against the State in pursuit of guaranteed rights. 

· Mr Jeff Radebe, minister of justice and constitutional development, is well aware of the link between the two, saying in May 2012 that ‘the transformation of the…Judiciary…will be incomplete without the transformation of the legal profession, [for] they are two sides of the same coin’. 
· At present, the legal profession in South Africa has its own system of independent self-regulation via bar councils and law societies. 
· Under this system, which has functioned effectively for decades and at no cost to the State, law societies and bar councils across the country ‘provide bursaries, stock libraries, employ administrative staff, train members, subject them to professional examinations, and discipline delinquents, applying to court, if needs be, to strike them off the roll’, as Jeremy Gauntlett SC writes.
· Legal practitioners already do a great deal of pro bono work for no or reduced fees. In addition, they are already subject to the Competition Act and to the regulatory fee review powers of their professions. Many also do unpaid work for the Legal Aid Board or in presiding over small claims courts. 
· Lawyers thus already serve the community in these various ways, making state intervention unnecessary. Moreover, if further community service by lawyers were required, this could easily be achieved without putting an end to the professional self-regulation vital to the independence of the Bar, the Side-Bar, and the Bench.
· Though no sound reasons for this change have been put forward, the Legal Practice Bill  of 2012 (the Bill) seeks to abolish all independent bar councils and law societies and replace them with a new ‘South African legal practice council’ (‘the council’).
· The council will report to the minister. It will also be subject to dissolution by him at any time and without adequate safeguards against potential abuse of this power.
· The council and/or the minister will set maximum fees for legal practitioners, and also lay down the periods of compulsory community service that all lawyers must perform. These powers will strengthen state control over the legal profession.
· The Bill will also require all legal practitioners, both new and experienced, to undergo ‘transformational’ legal training as decided by the council. The explanatory memorandum makes it clear that the State sees this training as essential because ‘legal practitioners are the main source of candidates for the Judiciary, the transformation of which is of paramount importance’.
· These provisions indicate that the ruling party remains intent on transforming the ‘collective mindset’ of the Judiciary, as President Thabo Mbeki described it in 2005. However, such a goal is contrary to the separation of powers and threatens the system of judicial review lying at the heart of South Africa’s constitutional democracy. 
· In addition, once once all legal practitioners are regulated by a council answerable to the justice minister, it is likely to become much harder to find lawyers willing to take up contentious cases against the State.
· John Kane-Berman, chief executive of the South African Institute of Race Relations, writes: ‘By undermining the long-standing independence of the legal profession, Mr Radebe will have struck at all the rights and freedoms guaranteed by the Constitution, including the right of due process. Defence of these rights and freedoms, and their enforcement, depends not only on independent courts but also on independent legal practitioners willing to take on cases without fear or favour.’ 
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New Legal Practice Bill of 2012
In May 2012 the Department of Justice and Constitutional Development released a Legal Practice Bill (the Bill) with far-reaching implications for the independence of the legal profession, and hence for the independence of the Judiciary. The public has until 27th July 2012 to make submissions to the Portfolio Committee on Justice and Constitutional Development regarding its provisions. 

Core provisions of the Bill

Composition of a transitional council
The current Bill envisages an incremental process, in which a transitional council will be established for three years and then replaced by the first permanent council. This ‘transitional legal practice council’ (TC) must be demographically representative in terms of race, gender, and disability, and will comprise: 

· five advocates nominated by the General Council of the Bar;

· one advocate nominated by the Independent Advocates Association of South Africa;

· one advocate nominated by the National Forum of Advocates;

· one advocate nominated by Advocates for Transformation;

· one legal academic nominated by law teachers;

· two people appointed by the minister for their ‘knowledge of the legal profession’;

· one person nominated by Legal Aid South Africa; 

· one person nominated by a new ‘attorneys fidelity fund board’ (the board); and

· eight attorneys nominated by the Law Society of South Africa, of whom two must represent the Black Lawyers Association (BLA) and two the National Association of Democratic Lawyers (Nadel), while one each must come from the present Cape, Orange Free State, Transvaal, and Natal law societies.

The TC will thus comprise 21 people of whom two will be direct ministerial appointees, four will be ‘transformation’ attorneys, three will be ‘transformation’ advocates, and one will represent Legal Aid South Africa, a state entity. 

State control will be less obvious than it was in the 2010 predecessor to the current Bill (for the 2010 bill allowed the minister to appoint the entire council). However, the TC’s composition is nevertheless likely to give the justice minister significant influence over the council’s deliberations and decisions. Moreover, if the TC is unable to reach agreement, this will open the way for the justice minister himself to decide by regulation what the ‘election procedure’ for the permanent council should be. Effectively, this will allow him to control the composition of the permanent council by executive fiat.

Deciding the composition of the first permanent council
Within two years the TC must make recommendations to the justice minister on ‘an election procedure’ for constituting the first permanent council. Knowing that the minister will decide for himself by regulation if the TC does not concur with what the ministerial appointees on the TC demand, the TC could well end up by recommending that representation from organisations aligned to the ruling party (such as the BLA and Nadel) should be increased.  

If, for example, the TC then decided that four attorneys had to be nominated to the permanent council by the BLA and four by Nadel, while Advocates for Transformation could put forward two nominees, then ten out of the 16 legal practitioners on the permanent council might be closet supporters of the ruling party and adherents to its transformation agenda. This could have negative ramifications for the independence of the legal profession. 

The minister’s regulatory powers
Within six months after receiving the TC’s recommendations, the minister must gazette regulations providing for the new election procedure. He must do so ‘in consultation’ with the TC and ‘in order to give effect’ to its views. 

However, if the TC fails to make recommendations within 24 months, the necessary regulations will be made by the minister ‘after consultation’ with the TC. 

In other words, if the TC does not agree with what the minister’s appointees want, the minister will be able to decide for himself on the election procedure for the permanent council. He will not be subject to any real constraint for, though his regulations will have to be ‘approved by Parliament’, a legislature dominated by the ruling party is unlikely to disapprove what he proposes. 

It is unacceptable that the minister should have so much influence over the council’s composition. Nor is there any reason to replace the present self-regulatory bodies – which are independent and professional entities – with a new council established in a manner the minister may largely decide.

Terminating current professional bodies

The TC’s second key function will be to ‘negotiate with and reach agreement with the attorneys and advocates’ professions in respect of the transfer of their assets, rights, liabilities, obligations, and staff, to the council’. If agreement cannot be reached within 24 months, the minister may extend this period. Alternatively, any party may refer the matter to arbitration under the Arbitration Act of 1965.  

It is unclear whether the current professional organisations will be able to retain their assets, or if they will be confined to arguing over the amount of compensation they are entitled to receive. In either event, however, the Bill makes it clear that control of the legal profession is to pass from independent professional bodies to an entity under significant executive control. There is no justification for introducing such a shift.

The first permanent council

The first permanent council – the ‘South African legal practice council’ or ‘the council’ – must be established within three years of the TC’s creation, or sooner if this is feasible.  This council must also be demographically representative and is to comprise: 

· ten attorneys and six advocates ‘elected in accordance with a procedure determined by the council’ (which means any procedure that the TC in fact recommends could be changed in due course);   

· one legal academic nominated by law teachers; 

· three ministerial appointees with relevant ‘knowledge and experience’; and

· one person nominated by Legal Aid South Africa.

The council will thus again comprise 21 people, of whom only three, as the Bill stands, will be direct ministerial appointees. By then, however, the minister’s regulatory power might well have been used to decide the election procedures for the permanent council, thereby enhancing the minister’s control over the council. Even if the council’s composition is not determined by the minister by regulation, the new council – like the Judicial Service Commission – is likely to include a core of people who support the ruling party, and might even be its deployed cadres as well.  

At the same time, the independent bar councils and law societies – which will continue to exist during the TC’s inter-regnum – will be extinguished. In addition, their staff and assets seem likely to be transferred to the council in a process The Citizen equates with ‘legalised theft’.  

More seriously still, the council will report to the justice minister, which will put the independence of the council – and hence of the legal profession and the Judiciary – at risk.  Yet this is contrary to the constitutional obligation on the minister and the executive to ‘assist and protect the courts to ensure their independence [and] impartiality’ at all times. 

The minister’s power to dissolve the council

The justice minister will have the power to dissolve the council at any time ‘on any reasonable grounds’ (or ‘if, on good cause shown, he loses confidence in the ability of the council to perform its functions effectively and efficiently’). 

Safeguards against potential abuse of this power are insufficient. The minister must give the council his reasons for deciding to dissolve it, but these reasons need not be in writing. He must also afford the council ‘a reasonable opportunity’ to respond to those reasons and must ‘afford the council a hearing’ on any submissions he receives. However, he is not obliged to take such submissions into account or to give reasons for rejecting them.

In addition, before dissolving the council, the minister must appoint a retired judge ‘to conduct an investigation and make recommendations’ to him. But again the minister is not bound by the judge’s recommendations. He is not even obliged to take them into account, or explain why he has overruled them. 

Making the council subject to dissolution by the minister in such circumstances will erode whatever independence it might otherwise have. Moreover, since the council will control the right of legal practitioners to practise their craft, this will give the minister an indirect control over the legal profession which is profoundly at odds with the independence needed by the Bar, the Side Bar, and the Bench.  

‘Transformational’ legal education

A key function of the council will be to provide ‘transformational’ legal education to both new and experienced legal practitioners. According to the explanatory memorandum: ‘Training is recognised in the Bill as a key transformational imperative, as legal practitioners are the main source of candidates for the Judiciary, the transformation of which is of paramount importance’. 

The council (and through it, the justice minister) is thus to have important influence over the content of training for lawyers, and hence also for judges. Such training is also to be given a ‘transformational’ slant of a kind likely to suit the ruling party. This reflects yet another attempt by the executive to influence the way in which judges decide cases, and thus to temper the power of judicial review. It accordingly infringes the separation of powers guaranteed by the Constitution, and contradicts the obligation on the justice minister (and his cabinet colleagues) to uphold and protect judicial independence at all times. 

Maximum legal fees

The council must ‘ensure that fees charged by legal practitioners for legal services rendered are reasonable and promote access to legal services’. Fees will thus have to comply with ‘the fee structure determined’ under the Bill, which must take into account ‘the importance, significance, and complexity’ of the service rendered, the volume of work done, and ‘the financial implications of the matter’. 

The explanatory memorandum suggests that the power to set fees will rest with the council. However, the Bill itself implicitly allows the minister, rather than the council, to decide the relevant fee structure. In addition, it states that legal practitioners may ‘only charge fees in respect of legal services as…may be determined in law’. This provision is extraordinarily open-ended.

State control of this kind is inimical to the autonomy of the Bar and the Side-Bar and thus also threatens the independence of the Bench. 

There is also no need for state control of this kind, for members of the Bar and Side-Bar are already subject to the Competition Act and to the regulatory fee review powers of their professions. Moreover, lawyers are already obliged to give time to pro bono cases. Adds Jeremy Gauntlett SC: ‘Some of us charge high fees in heavy commercial litigation. If our clients do not like that, they have over 2 000 other counsel and 15 000 attorneys to get at a better rate. Some of us make a point of charging nothing at all when we think that right, and do that often. Others do arduous work for the Legal Aid Board; nightly practitioners across the country staff the Small Claims Courts, unpaid.’  

Compulsory community service

The Bill empowers the minister, ‘after consultation’ with the council, to prescribe requirements for community service for both new and experienced lawyers. All will have to undergo ‘a minimum period of recurring community service…upon which continued registration as a legal practitioner will be dependent’. During such service, legal practitioners will generally have to deliver ‘free legal services to the public’. 

This provision again gives the minister too much control over legal practitioners and their income-earning capacity. Moreover, given the amount of pro bono work already provided by lawyers, the provision is again unnecessary. In addition, if the real objective were to ensure that lawyers contribute more to society through community service, this could readily be achieved without stripping the profession of independent self-regulation.

New code of conduct

The council must develop a code of conduct for all legal practitioners. Complaints of misconduct in breach of this code will go before demographically representative disciplinary committees established by the council. Appeals against the decisions of such committees will lie, not to the courts, but to a new ‘appeal tribunal’, also to be appointed by the council.  

Legal practitioners found guilty of breaching the code of conduct may be ordered to pay fines or compensation. On application by the council to the high court, they may also be struck off the roll. 

Any complainant dissatisfied with the verdict of a disciplinary committee may refer the matter to a new ‘legal services ombud’ to be appointed by the president ‘after consultation’ with the council. This method of appointment will undermine the ombud’s independence. The ombud will have the power either to confirm the decision of a disciplinary committee or to set it aside as ‘substantially unfair’. 

The disciplinary powers envisaged for a council which reports to the minister and can be dissolved by him in wide-ranging circumstances are too broad. They could also be abused to put pressure on legal practitioners who might otherwise be willing to take on cases unpopular with the ruling party. Moreover, there is no reason to introduce this new system when the existing regulatory and disciplinary system for legal practitioners is tried and tested – and has not been shown to be wanting in any material way.

New ‘attorneys’ fidelity fund board’

After the council has been established, it will appoint a demographically representative new board to administer the Attorneys Fidelity Fund (an existing fund responsible for reimbursing people from whom money or property entrusted to attorneys has been stolen). The new board will comprise nine people: two nominated by the minister and the rest put forward by the council. Once this board has been created, all assets, rights, and liabilities vesting in the fund’s present board of control will be transferred to the new body.  

The present fund operates entirely outside ministerial control, which is preferable to what is now proposed.  Again, there is no reason to dispense with a system which has functioned successfully over many years. The new board, by contrast, will have to learn the ropes and may be significantly less effective than the existing one.

Ramifications of the Bill

The Legal Practice Bill of 2012 tabled in the legislature in May this year is clearly an improvement on its 2010 predecessor. However, it is no less disturbing for being more subtle in its attempt to ‘transform’ the legal profession and bring it under direct and indirect ministerial control.  
The rule of law means nothing without independent courts – and such courts cannot function without independent lawyers willing to take up contentious cases against the State in pursuit of guaranteed rights. Mr Jeff Radebe, minister of justice and constitutional development, is well aware of the link between the two, saying in May 2012 that ‘the transformation of the…Judiciary…will be incomplete without the transformation of the legal profession, [for] they are two sides of the same coin’. 

The current Bill thus seeks to do away with self-regulation for the legal profession, abolish independent bar councils and law societies, and replace them with a new regulatory council. This council will report to the justice minister. It will also be vulnerable to dissolution by him at any time, without adequate safeguards against potential abuse of this power, militating against its independence.

In these circumstances, the improvements to the Bill (from its 2010 predecessor) are not enough to cure its inherent defects. Though the Bill seems to reduce the number of ministerial appointees on the intended regulatory council to three out of 21, this could change over time, further increasing the extent of ministerial control.

Moreover, though the current Bill allows law societies and bar councils to negotiate on the transfer of their assets and staff to the new council, it still leaves them with little option but to acquiesce in what The Citizen describes as ‘legalised theft’. This improvement over the 2010 bill is thus also more illusory than real. 

The difficulties raised by the Bill go deeper still. As Mr Gauntlett says: ‘The problem is not merely a brazen seizure of assets and staff. It is the statutory extinction of a profession as it has evolved in South African civil society… It is the naivety of thinking that a council meeting four times a year in Pretoria and its regional offshoots can do what law societies and bar councils across the country do daily. They provide bursaries, stock libraries, employ administrative staff, train members, subject them to professional examinations, and discipline delinquents, applying to court, if needs be, to strike them off [the roll]. They also do so at no cost to the State.’ 

Still more worrying is the degree of direct and indirect state control envisaged in the Bill, which:

· allows either the council or the minister to set maximum fees for the legal profession;  and

· allows the minister to decide how much compulsory community service all lawyers must provide, to the possible detriment of their professional careers and fee-earning capacity.
Also worrying is the power given to the council to provide ‘transformational’ legal education and training to all legal practitioners. As the explanatory memorandum makes clear, this is seen as a way of bringing about the transformation of the Judiciary as well, as ‘legal practitioners are the main source of candidates’ for the Bench. These provisions point once again to the ruling party’s unrelenting determination to change ‘the collective mindset’ of the Judiciary (as President Thabo Mbeki put it in 2005). 

The Bill reflects yet another attempt to influence the way the Judiciary thinks and adjudicates, even though the Constitution enjoins the Cabinet to uphold and protect judicial independence at all times. It also points to the executive’s irritation over recent court cases it has lost: on the Hawks, e-tolling in Gauteng, and Menzi Simelane’s ‘irrational’ appointment as national director of public prosecutions, among others. 

In addition, once all legal practitioners are regulated by a council answerable to the justice minister, it is likely to become harder to find lawyers willing to take up contentious cases of this kind. John Kane-Berman, chief executive of the South African Institute of Race Relations, writes: ‘Had the National Party (NP) government done to the legal profession what…Mr Radebe now plans to do to it, many of the people now running South Africa might not have found lawyers to represent them in political trials. This is because the independent legal profession would have been regulated by a statutory body set up by a previous justice minister – B J Vorster, perhaps – and packed with members of the Broederbond. The number of attorneys and advocates willing to take on cases defending treason trialists, communists, revolutionaries and the like would have been much smaller than it was. No overt threats would have been needed. Intimidation doesn’t have to work like that. But why unnecessarily risk antagonising members of your profession’s regulatory body by standing up for the rights of blacks or communists or whatever?’

Adds Mr Kane-Berman: ‘By undermining the long-standing independence of the legal profession, Mr Radebe will have struck at all the rights and freedoms guaranteed by the Constitution, including the right of due process. Defence of these rights and freedoms, and their enforcement, depends not only on independent courts but also on independent legal practitioners willing to take on cases without fear or favour.’ 
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