Legal Practice Bill 20 of 2012

Submission by Dr Ramola Naidoo

I was admitted as an advocate in 1979 and remain in good standing. I hold a doctorate in law from the University of Cambridge and wish to protect my individual rights.

I am currently neither a member of any Society of Advocates nor a member of any of the organizations invited by the Department of Justice and Constitutional Development (DJCD) to contribute to the drafting of the LPB. 

I was refused permission by the DJCD to make a submission during the drafting of the LPB as I was considered a member of the public. 

I welcome the Legal Practice Bill (LPB). I submit, however, that the LBP does not measure up to its objectives, as set out in its Preamble. For me personally, the LPB should strengthen and support individual rights. 

I am a woman and submit, with respect, that the LPB entrenches the current split bar system with a layer of costly bureaucracy and does not fully address the root of the problem. One of the reasons why I prefer not to practice law is the "old boy's network" which is as prevalent today as it was thirty years ago. Moreover, attorneys often brief advocates (regardless of race or gender) within their own network. It is a huge challenge to practise as an advocate if one has taken a break away from practice (as I have done) as one's own professional network is lost. The loss of sustainable income is not just my own experience but that of other lawyers as well. Thus it is extremely challenging to practice at the bar if there are no briefs forthcoming. A number of women have shared the same misgivings. One woman told me that her female colleagues sit in chambers with very little work and that she was fortunate that she was able to earn a living focusing on transnational trade law abroad. I propose that Parliament takes the lead and should insert a clause in the LPB (rather than leave it to the Council) that 30 percent of all briefs from private attorneys and 50 percent of all briefs from state attorneys should go to female advocates listed on a public database and website held by the Council or the DJCD and that advocates who are not members of any of the Society of Advocates or any other organization should not be discriminated against simply for being out of the traditional matrix of the bar. This proposed amendment to the LPB should be implemented for a restricted period of five years and subject to annual review by Parliament. Naturally, women who are already successful and well-established in the legal profession may opt out of inclusion in this database but care should be taken to ensure that the work assigned to women on the database should be fair and highly-remunerative as opposed to just a pittance as in pro deo cases of the past.

I also propose that advocates be allowed to practice from any location, including home with flexible hours.

S 34(2)(b) is welcome but the vague and ambiguous discretionary powers vested in the Council is a matter of concern.  What sort of restrictions would the Council impose on advocates receiving a request directly from a member of the public?

It is noteworthy that attorneys have been afforded by the LPB wider privileges. For instance, attorneys would be entitled to appear in any court in the Republic (s. 25). Attorneys are also permitted to establish commercial juristic entities. Why does the LPB not afford the same privilege to advocates so that they can form partnerships with anyone (including non-legal professionals and foreign nationals) in a multidisciplinary commercial juristic entity practising, for instance, environmental law, international business transactions, media law, intellectual property law, and so on?

I respectfully submit that the portfolio committee examine the structure of the legal profession in North America, especially Canada. While noting that the legal profession in Canada and the USA is subject to federal and state/provincial laws, the Canadian model is progressive in that it levels the playing field for all law graduates who have to pass two sets of examinations for admission as a solicitor and barrister. After completion of these examinations, the newly-admitted legal professionals have a broad and fair option of entering any career path of their choice with no restriction on changing a career path, as is mooted in the LPB (s 32). In this way all legal professionals have the same practical legal qualifications required to practice law. Furthermore, this model, if adopted in South Africa, will surely unify the legal profession, as envisaged in the Preamble to the LPB. My submission in this regard applies to new law graduates only. Those currently practising as advocates or attorneys should be allowed to continue to practise under the split bar system if they so wish. Those who are on the roll as attorneys or advocates should be allowed to take examinations for any change in career path without losing their current status. Thus, an advocate should be allowed to take attorney's admission examinations and be able to practise both as an advocate and as an attorney, subject to obtaining a Fidelity Fund certificate. Thus, advocates will not be shortchanged in any way.

I further submit that advocates should be allowed to advertise their services and to give advice electronically on websites and on mobile devices. We need to adapt to the modern technological world.

Although I own the traditional garb worn by advocates, I submit that this tradition be dispensed with as it is cumbersome and archaic.

Other comments on the LPB:

I am not sure if there are any clear constitutional imperatives that impose a mandatory obligation on the state to regulate the legal profession, as is stated in this Bill. Notwithstanding the need to re-structure the legal profession, the language employed in the Bill must be accurate. Section 22 is not mandatory but discretionary otherwise the state will have to regulate all trades, occupations, professions and so on. Should the state regulate anyone who has an occupation making arts and craft or who teaches piano or who practices a trade as a shoe shiner?

S 33 is very restrictive. What happens in a situation in a rural area where there might perhaps be no practising lawyers and a person needs assistance with the drafting of legal documents in order to appear in person without legal representation and a school teacher or pastor who has some rudimentary legal knowledge offers to help this person?

I respectfully submit that the Legal Ombud is not necessary. It is far too costly and would create a bureaucracy of managers and other bureaucrats. It is hard to imagine thousands of people in the Republic who have legitimate complaints against lawyers. Where there is embezzlement or fraud, then clients should report this to the commercial fraud office of the SAPS. The majority of the people in the Republic neither have the means to go to court nor do they understand their rights to even think of litigation so they will hardly be in a position to lodge a complaint against a lawyer. Indeed, it would be surprising if there are many lawyers based in rural areas. I have also canvassed opinion from ordinary South Africans who say that they have not felt the need to get any legal advice and some who say that they pay a monthly fee to LegalWise or similar organizations more as an "insurance" if they every needed a lawyer but that this has not yet arisen. If one were to look at complaints against broadcasters, ICASA has delegated its powers to the BCCSA to handle complaints amongst members of the BCCSA and those who are not members fall within the ambit of the complaints committee of ICASA. In order to save money, why can't the Council deal with complaints against lawyers who are not members of LAWSA or the Society of Advocates and to delegate other complaints to the LAWSA or General Council of the Bar? Until we educate the broader public about their legal rights and concomitant obligations, we can hardly develop a sophisticated public who would opt for legal advice and litigation rather than extra-legal means to resolve any conflicts that they may have.

In the long term, it might perhaps be an option to expand the mandate of the Office of the Public Protector so that complaints against state-employed lawyers as well as against lawyers in private practice may be investigated by the Office of the Public Protector. I am not opposed to alternative dispute resolution. For instance, the Consumer Commission plays a valuable role as it deals with a large volume of complaints. Every member of the public is a consumer. Not every member of the public seeks the services of a lawyer for advice or for litigation. An affluent society like Sweden can surely afford such a luxury of the services of an Ombud for it is that country that first created such an office. In South Africa, however, we call ill-afford to pay for yet another independent government body that has it's own highly-paid management and administration when a simple unit with the department would suffice to handle complaints from the public. The money used to create the Ombud can surely be well-spent elsewhere to ensure true sustainable development in this land where poverty is the norm.

Section 44 and 45 restrict the jurisdiction of complaints to the high court. Why not simplify the process and include magistrate's courts (as in immigration cases) or community courts?

Why should the legal profession be "easy" to enter as a profession when the body of law that needs to be understood, analyzed and implemented is so complex, complicated and vast and often badly drafted by state law advisers? Furthermore, the doctrine of precedent has developed a body of law that relies on archaic terms and expressions that forms part of the legal lexicon. Does one change this or do we address the fundamental issue of the lack of appropriate legal education of new graduates? Latin remains essential for the study of law. Even the LPB refers to curator bonis and other legal phrases. Those who read Latin have a distinct advantage in understanding the common law, as developed over the centuries.

On-going and easy-to-access continuing legal education, on a voluntary basis, should be open to all legal professionals, practicing and non-practising, through the Justice College, distance education, LAWSA, Bar Council and the Judicial Service Commission. Currently, the Justice College is restricted to those in the public service, especially staff of the DJCD and the JSC, in practice, restricts their training to practising attorneys, advocates and legal academics and provides no training for someone like myself who is outside this matrix. It is, therefore, hardly surprising that the legal profession and judiciary pose a challenge to fulfil the bold promises of transformation set out in the Bill of Rights.

The drafting of legislation should not be solely the task of state law of advisers who have extensive management experience or years of experience in practice but clearly in many cases without wisdom and practical experience of the world. As a pro Bono lobbyist, I have campaigned for simplifying court procedures and for the drafting of clear and simple legal text in statutes and regulation. Clearly, ambiguity and vagueness in legislation and subordinate legislation remain hallmarks of legal drafting as society is complex with a myriad of scenarios to be regulated. Nonetheless, it is surprising that Parliament approved the Sectional Titles Management Bill in 2011 and continues to permit trustees of body corporates to hire agents and employees as they deem fit. Over fifty one percent of all home owners live in sectional titles schemes and many face huge financial crisis as a direct result of this provision. Trustees enter into multi-million rand contracts with service providers often citing this provision. Attorneys who specialize in this area are equally unconcerned about the financial impact of this provision. Yet, the National Credit Act has made it virtually impossible to get a bank loan in order to protect people from getting into debt. There appears to be no attempt by legal drafters to implement the objectives of the National Credit Act within other statutes or subordinate legislation. This begs the question whether state law advisers have sufficient insight in what is really happening in the real world out there. The same can be said of the manner in which they have excluded me from participating in the drafting of the LPB. Yet, the Constitution of the Republic states clearly and unambiguously that members of the public should be encouraged by the state to participate in policy-making and drafting of legislation.

The state law advisers have also failed, with respect, to take into account other fundamental rights such as the right to freedom of association to enable the LAWSA and Bar Council to remain as voluntary associations. We have a right to belong to a voluntary association and we have a right not to belong to any professional association. I am wary of joining associations ever since I was summarily thrown out of the first meeting of the Democratic Lawyer's Association (now NADEL) as the lawyers (primarily attorneys) erroneously thought that I was still a student and refused to allow me to remain in the room. It was humiliating. By then, I had been admitted as an advocate for several months. 

Similarly, we have a right to freedom of expression and the state should not appropriate legal publications and assets of the voluntary associations. If the state can hardly draft proper legal text, how can they possibly have public servants providing strategic direction for the publication of legal periodicals? I myself do not hold out to be a legal academic or an erudite legal scholar and prefer to leave such discourse to those worthy of expressing themselves in scholarly, academic prose. What I propose is that the libraries of the LAWSA and Society of Advocates be made available free-of-charge to non-members.

My submission has focused primarily on civil law. I also submit that the state needs to train and strengthen the prosecution service as well as the SAPS as an integrated approach in transforming the legal profession. 

Why do we need to refer to legal practitioners when the simple, well-known word, "lawyer"' is widely used by the public?

What is the meaning of practising and non-practising lawyers?

Section 14 has the potential to create political conflict reminiscent of the Harris case. I propose that Parliament and not the minister be mandated to dissolve the Council.

Section 6 (4)(f) is too vague and broad and may impose a financial burden on lawyers.

What is the meaning of "ordinary" day in the definition of "day"?

Section 29(2)(c) may allow inexperienced candidates to serve as judicial officers. We should have a judge's school for all lawyers to be trained as judicial officers.

In the final analysis, there should be minimal state intervention in regulating the legal profession. There should be wider public participation in drafting any amendment to existing laws regulating the profession and that all of us should be allowed to participate. I need time to consider the various changes mooted in the LPB. I also request that the portfolio committee hold public hearings on this bill in other provinces in addition to Cape Town. I wish to expand and explain my views to the committee in an oral submission. Parliament, as the legislature, should take its rightful role in drafting this important legislation and not simply rubber-stamping the LPB as drafted by the executive.

Thank you.

Sincerely

Ramola Naidoo (Dr)
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