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DERRICK GROOTBOOM                              

LEGAL PRACTICE BILL SUBMISSION

1. BACKGROUND

a. I am a former employee of the National Prosecuting Authority (hereafter the NPA) of the Republic of South Africa (hereafter RSA) in the capacity as public prosecutor in terms of the National Prosecuting Authority Act 32 of 1998 (hereafter the NPA Act) which sets the qualifications and right of appearance criteria for public prosecutors inter alia in the South African courts. 

b. I, at the start of my employment as public prosecutor began at district courts level with the NPA during April 2001 with the degree baccalaureus iurisprudentiae (hereafter B.Iuris) obtained from the University of the Western Cape on 28th March 2001. From 01ST June 2003 I started to prosecute on behalf of the NPA at regional court level and have as such since then appeared as public prosecutor at regional court level for the NPA. My contract with the NPA was terminated by notice on 7 February 2007. 

c. In addition to the B.Iuris qualification, I obtained as a Nelson Mandela Scholar a Master of Laws (hereafter LLM) degree on the 11th February 2008 from the United Kingdom based University of Southampton.

d. I also from 2009 to 2011 continuously sat as a member of the Western Cape High Court bench presiding with Judges in criminal trials whilst at the same time practicing as a Legal Consultant for a law firm, Godla and Partners Inc housed in the Cape Town Reserve Bank Building where I specialized in drafting for High Court civil and labour related cases. 

e. Despite the above I am not allowed to practice as a lawyer representing clients in the South African courts of law charging clients professional fees because the requirements set in the Attorneys Act and the Advocates Admission Act which is now copied into the Legal Practice Bill debar me to earn my living as a Legal Practitioner as guaranteed by the Constitution of South Africa 1996 in sections 22 (Freedom of Trade, occupation and profession) and 9 (Right to Equality). 

2. THE APPLICABLE LEGISLATION
a. Admission of Advocates Act 74 of 1964 Section (3) (2) (a) (i) (bb) 

Any person who – 

after he or she has satisfied all the requirements for the degree of Bachelor other than the degree of baccalaureus legum, of any university in the Republic or after he or she has been admitted to the status of any such degree by any such university, has satisfied all the requirements for the degree baccalaureus legum of any such university after completing a period of study for such degrees of not less than five years in the aggregate;

· This provision is the same in the Attorneys Act and now in the Legal Practice Bill. 

b. South African Qualifications Authority Act 58 of 1995:

     “To provide for the development and implementation of a National Qualifications Framework and for this purpose to establish the South African Qualifications Authority; and to provide for matters connected therewith.” 

     The objectives of the National Qualifications Framework are to-

a. create an integrated national framework for learning achievements;

b. facilitate access to and mobility and progression within education, training and career paths;

c. enhance the quality of education and training;

d. accelerate the redress of past unfair discrimination in education, training and employment opportunities; and thereby

e. contribute to the full personal development of each learner and the social and economic development of the nation at large.

                  
         Functions of the Authority. – 

(1) Subject to the provisions of   

                              subsection (2), the Authority shall – 

(b) oversee the implementation of the National     Qualifications Framework, including – 

(i) the registration or accreditation of bodies  

                   referred to in paragraph (a) and the  

                    assignment of functions to them;

(ii)  the registration of national standards and 

                     qualifications;

(iii)  steps to ensure compliance with provisions for

                    accreditation; and 

(iv)  steps to ensure that standards and registered 

                    qualifications are internationally comparable    

(2) The Authority shall pursue the objectives of the

             National Qualifications Framework as provided in

             section 2 and execute the functions of the Authority

             as provided in subsection (1)- 

a. after consultation and in co-operation with the departments of state, statutory bodies, companies, bodies and institutions responsible for education, training and the certification of standards which will be affected by the National Qualification Framework;

b. with due regard for the respective competence of Parliament and the provincial legislature in terms of section 126 of the Constitution, and the rights, powers and functions of the governing bodies of a university or universities and a technikon or technikons as provided in any Act of Parliament.
c. Recognition of Foreign Legal Qualifications and Practice Act 114 of 1993 Section 2. (2) (a) and (b)  

     Exemptions under subsection (1) shall only be granted to an

     applicant if the Minister is satisfied that – 

i. the applicant is a South African citizen who left the Republic at some stage and that such applicant lawfully and permanently returned to the Republic or declared his or her intention to return to the Republic within a reasonable time; or

ii. the applicant is the spouse or a child of a South African citizen who left the Republic at some stage and that such applicant lawfully and permanently returned to the Republic or declared his or her intention to return to the Republic within a reasonable time, and that such applicant lawfully and permanently entered the Republic or declared his or her intention to return to the Republic within a reasonable time; and 

(a) the applicant is proficient in at least the Afrikaans or English language; and 

     THE APPLICABLE CASE LAW

d. UNIVERSITY OF CAPE TOWN v CAPE BAR COUNCIL 1986 (4) 903 AD
a. Page 905 at I: Where the lawmaker has stipulated university requirements for admission as an advocate, such requirements have been stated in general terms only: (a) the baccalaureus legum must be obtained after pursuing courses of study of not less than five years in the aggregate;
b. Page 905 at J: It is thus clear that the Legislature wished to respect the academic autonomy of universities and to entrust them the task of deciding what standards are adequate for LLB degree purposes.
c. Page 906 at I: In the exercise of their autonomy, universities are at liberty regularly to amend the rules pertaining to the LLB degree, including curricula and syllabi.
d. Page 907 at H: It is not disputed by appellant that the construction of s 3 (2) contended for by appellant would result in an unequal treatment of members of the same class. The court a quo has held that such a result would be so glaringly absurd that a departure from the clear meaning of the words used by the legislature is justified. While fully supporting the judgment of the Court a quo, the ordinary or grammatical meaning of s 3 (2) is not so clear as appellant suggests and sufficient unclarity and doubt exists to let in the presumption that the Legislature intends to treat the persons to whom its laws apply on equal footing.
e. Page 908 at I: The Legislature is merely fixing an equal standard for advocates, not for universities. It is up to universities themselves to set and maintain their general standards.
f. Page 909 at H: The object of the Legislature in enacting the provisions in question is to lay down certain uniform minimum requirements for the admission of persons as advocates. It is a recognised rule of construction that a statute must be construed in a manner which would avoid results which are repugnant to the intention of the Legislature. In accordance with this rule the Court is entitled to limit the meaning of the words used so as to bring them in accord with the intention of the Legislature.
g. Page 909 at I: Another canon of construction is that a statute should be construed in a manner which would avoid inconsistent or absurd results.
h. Page 909 at J: A similar rule is that a statute should be construed in a manner which avoids the unequal or discriminatory treatment of the persons affected by it.
i. Page 913 at I: It is no doubt true, as was argued on behalf of the appellant, that it is a primary rule of interpretation that one must, in construing an Act of Parliament, adopt the ordinary, grammatical meaning of the words used by the Legislature, unless such an approach would, as it was put in Bhyat v Commissioner for Immigration 1932 AD 125 at 129, lead to “some absurdity, inconsistency, hardship or anomaly which from a consideration of the enactment as a whole a Court of law is satisfied the Legislature could not have intended”.
j. Page 916 at F: A statute should, as far as possible, be construed in a manner which avoids any unequal or discriminatory treatment of the persons affected by it.
e. LAURITZEN BULKERS A/S v MV “CHENEBOURG”, MAPLE MARITIME Inc. v E.A.S.T. INTERNATIONAL Ltd and OTHERS (AC210/2009, A224/2009) [2009] ZAKZDHC 73 (26 NOVEMBER 2009)
[11]
The so-called “Golden Rule of Interpretation” has   been consistently applied by our Courts.  However, as pointed out by van Heerden JA in Bastian Financial Services (supra), this is not the only rule of interpretation employed by our Courts.  In Bato Star Fishing (Pty) Ltd v Minister of Environmental Affairs 2004(4) SA 490(CC), Ngcobo J (as he then was) held (at paragraph 90):
“The emerging trend in statutory construction is to have    regard to the context in which the words occur even where the words to be construed are clear and unambiguous”.

[12]
In support thereof he referred to the judgment in    Thoroughbred Breeders Association v Price Waterhouse 2001(4) SA 551 (SAC), where it was held that:
“The days are long past when blinkered peering at an isolated   provision in a statute was thought to be the only legitimate technique in interpreting it if it seemed on the fact of it to have a readily discernable meaning.  As was said in University of Cape Town v Cape Bar Council and Another 1986(4) SA 903 (A) at 914 D-E;
“I am of the opinion that the words of Section 3(2) (d) of the Act, clear and unambiguous as they may appear to be on the face thereof, should be read in the light of the subject-matter with which they are concerned, and that it is only when that is done that one can arrive at the true intention of the Legislature.””

[13]
At paragraph 91, Ngcobo J went further and held that:
“The technique of paying attention to context in statutory construction is now required by the Constitution, in particular, Section 39(2).  ….. that provision introduces a mandatory requirement to construe every piece of legislation in a manner that promotes the “spirit, purport and objects of the Bill of Rights””.

[14]
Finally it is also to be borne in mind that the aim of statutory interpretation is to give effect to the purpose of the legislation in question.  This has long been recognised in our law.
f. DADOO LTD AND OTHERS v KRUGERSDORP MUNICIPAL COUNCIL 1920 AD 530
543 “Speaking generally, every statute embodies some policy or is designed to carry out some object. When the language employed admits of doubt, it falls to be interpreted by the Court according to recognized rules of construction …”

g. EX PARTE BRAATVELDT 1982 (2) 621 TPD
a. Page 625 at E: The Court is the final arbiter in the application … It may be that in a proper case the Court may in its general discretion grant an applicant an indulgence as would meet the particular circumstances of such an application.
3. THE APPLICABLE WRITERS

a. George Wille et al, Wille’s Principles of South African law, Juta & Co, 9th Edition, Wetton, Cape Town, page 61 par 2
“Attention to context is often a facet of investigations into the language used in a text or its purpose, for words may have different meanings in different context and the purpose of legislation depends on the legal environment in which it was enacted. Thus the historical setting of a text may be examined to determine the meaning attributed to words at the time of its enactment or subsequently, and what purpose the legislation was meant to achieve. This may include examinations of documentation providing background information on the origin of legislation …”

b. Dr C.M.A Nicholson: Senior lecturer Department of Legal History, Comparative Law and Legal Philosophy, University of Pretoria: A new LLB for a new South Africa; http://www.unisa.ac.za/default.asp?Cmd=ViewContent&ContentID=7007 
“The LLB itself, has undergone a metamorphosis, the changes made not merely being cosmetic, but going to the heart of the legal qualification. The idea of a new LLB for a new South Africa was first conceptualised in 1995 when the matter of a standardised four-year undergraduate LLB degree, coupled with one year of practical legal training was discussed at the Legal Forum on Legal Education in Cape Town. It was envisaged that such a degree would replace the existing BIuris, BProc and LLB degrees to give admission to all areas of the legal profession.” 

c. Professor Margaret Peggy Maisel, University of KwaZulu-Natal 

It is important to note that all three these degrees had the basic subject structure and content as do the new LLB (4 year) degree as referenced by former University of KwaZulu-Natal Associate Professor Margaret Peggy Maisel in her ‘Bar Examiner, 2010’ article ‘The Education and Licensing of Attorneys and Advocates in South Africa at page 16 and referenced with footnote 14 and 15 thereof which respectively are:

Page 16: “The LL.B. Curriculum
When the four-year LL.B. degree was adopted in 1998, the law school deans agreed that each school would design a curriculum based on 26 core courses that would include the teaching of legal skills, values, and sen​sitivity to diversity in addition to substantive law. In 2002 the four-year undergraduate LL.B. degree was registered by the South African Qualification Authority, the national accreditation authority for all university education, and exit-level outcomes for law graduates were specified. (add footnote 14) 

The core curriculum includes all the courses taught in the first year at a U.S. law school. In addi​tion, there are basic courses which are considered electives in the United States (add footnote 15) plus, at most law schools, practical skills training, a moot court requirement that is normally part of a legal practice course, and a clinical law experience. Indeed, all South African law schools have live client clinics.16 Therefore, even students who decide not to practice law have the opportunity or requirement (whether the course is optional or required depends on the law school) to learn some basics of legal practice before graduating from law school. At the University of KwaZulu-Natal, for instance, a clinical experience is required for all final-year students, who can choose between represent​ing clients and taking a course at the Campus Law Clinic, teach​ing high school students as part of the Street Law program, or completing a course that teaches them how to teach legal skills to first-year students.” 

Reference footnote 14: “Lesley Greenbaum, A History of the Racial Disparities in Legal Education in South Africa, 3 John Marshall L.J. 1:1, at 11 (Summer 2009).”

Reference footnote 15:“As in U.S. law schools, South African law schools require that students take Constitutional Law, Contracts, Delict (equivalent to our system of Torts), Civil Procedure, Criminal Procedure, Criminal Law, Evidence, and Property. Additionally, Administrative Law, Succession, International Law, Interpretation of Statutes, and Corporations, or other forms of business-related law, are required at all law schools. Most, but not all, also require African Customary Law, Family Law, and Labour Law. See University of South Africa, Degree of Bachelor of Laws, available at http://brochure.unisa.ac.za/brochure/data/pdf/03492.pdf; Stellenbosch University Faculty of Law, 2010 Calendar, pp. 14–16 and 278–36, available at http://www.sun.ac.za/university/jaarboek/2010/Regsgeleerdheid2010Eng.pdf ; KwaZulu-Natal Faculty of Law, Handbook for 2010, pp. 35–38, available at http://law.ukzn.ac.za/Libraries/Policies/Fac85Handbook2010.sflb.ashx; University of Cape Town, Faculty of Law, 2010 Hand-book, pp. 6–9, available at http://www.uct.ac.za/downloads/uct.ac.za/apply/handbooks/fac_law_2010.pdf.”

All the above degree subject content is covered by my qualifications and experience having conducted as student assistant the practical Street Law training at university (UWC) and high schools for learners plus having more than five (5) years’ experience as public prosecutor with resultant High Court (as advocates have in South Africa) appearance in terms of the National Prosecuting Act if I were to continue to prosecute.

d. MINISTER OF JUSTICE, Dr A.M. Omar MP: ADDRESS AT THE ANNUAL OPENING FUNCTION OF THE LAW FACULTY OF THE UNIVERSITY OF SOUTH AFRICA ON 02 MARCH 1999: The development of the law and the transformation of the justice system; http://www.unisa.ac.za/default.asp?Cmd=ViewContent&ContentID=7006&P_ForPrint=1 
“I have also been pleased by the remarkably speedy way in which the legal academic profession responded to calls to transform legal education. Within three years of the first National Legal Forum, which I convened in November 1994, legislation was enacted which introduced the four-year undergraduate LLB and the LLB was accepted as being the only academic qualification which will, in the future, qualify lawyers for legal practice in either the public or the private sector. This is significant, because it will rid our profession of the perceptions of inequality between different classes of lawyers which plagued it for so many years. No longer will we have the anomalous situation where the practitioner who appeared in a magistrate's court generally had an academic qualification far superior to that of the judicial officer sitting on the bench.”

4. ANALYSES OF THE CAPE BAR’S POSITION
i. The relevant position of the Cape Bar Council is: 

That in terms of section 3(2)(a)(i)(bb) of the Advocates Admission Act it requires that I must have satisfied all the requirements for the LLB degree, which according to them I did not and furthermore the LLB degree must be obtained from a university in South Africa.

Although I have obtained an LLM degree, such a degree does not satisfy the requirements of the Act. It, according to the Cape Bar is incorrect to say that for the purposes of the Act, such a degree “is more that equal to a South African LLB”. Quite obviously, they argue such a degree does not have the same requirements as those required for conferral of an LLB degree in South Africa. None of the subject matter that makes up the courses in a South African LLB would have been covered by an LLM granted by the University of Southampton.

Furthermore, to the extent that this may be relevant, they content that I do not disclose the curriculum followed by myself in order to qualify for the LLM from the University of Southampton.

5.  ANALYSES OF MY SUBMISSION
In response to the Cape Bar questioning of my LLM as forming part of my qualifications and experience I provided the Cape Bar with a certificate of the South African Qualifications Authority (hereafter SAQA) declaring that my LLM “is closest comparable to a South African qualification Old NQF Level 8 New NQF Level 9 Master of Laws”. The same certificate provides further that: “With regard to professional practice and / or admission to further study, this evaluation is subject to a purpose specific assessment by the institution concerned, accounting for content and learning outcomes.”  

6. ANALYSIS OF THE APPLICABLE LEGISLATION, CASE LAW AND WRITERS  AGAINST THE SUBMISSIONS OF THE PARTIES

a. The contentious part of the applicable section of the Act is the following two parts of the section referred to above:

(1) “or after he or she has been admitted to the status of any such degree by any such university…”

(2) “…has satisfied all the requirements for the degree baccalaureus legum of any such university after completing a period of study for such degrees of not less than five years in the aggregate;”

b. It is undisputed from the submissions of both parties that this section refers to two degrees and that the Applicant has satisfied the requirement of the first degree, to wit a bachelor degree of a South African university.

c. It is undisputed from the submissions of the parties that the two degrees together satisfy the requirement of “a period of study for such degrees of not less than five years in the aggregate;” 

d. The dispute arises when the LLM of the Applicant comes into play. The five (5) questions that arise in direct relation to the specific section of the Act are:

(1) Does that section require the second degree to be considered together and or in combination with the first degree?

(2) Does the section require the second degree to be a South African degree or any degree admitted to the status of a South African university degree?

(3) Does the section deal with content requirements of the degrees concerned?

(4) Does the reference as made by the Respondents to the Act’s section 3. (2) (a) (ii) requirements have any relevance to this application. 

(5) Does the section’s status determination requirement for the second degree provide for the SAQA certification in relation to the standard and or status level requirements of South African universities and or professional bodies and is it relevant to these proceedings.

e. The answer to the first question must be in the affirmative. The two degrees must be considered together and or combined.

f. The answer to the second question is clear insofar as it requires the second degree to be admitted to the status of any such degree by any such university (our emphasis). The second degree does not have a requirement that it must be a South African degree per se but that it must be of any such South African university degree status by authorization. 
g. With regard the third question the Act nowhere in the applicable section make reference to and / or set content and or subject requirements for the relevant degree and status degree.

h. The fourth question from reading the provisions of the moribund Recognition of Foreign Qualifications and Practice Act No.114 of 1993 with the relevant provisions of the Admissions of Advocates Act No. 74 of 1964 in section 3. (2) (a) (ii) clearly refers to persons other then me and specifically persons who left the country not to study in a foreign country but went into exile and then wished to return to South Africa. The reference of the Cape Bar to these requirements is not understood in opposing my right to appear in court.

i. The fifth and last question finds its answer in the legislative frame work of SAQA being the only approved qualification standard authority for determining the standard and or status of all qualification to be used for employment and or academic purposes in South Africa “after consultation and in co-operation with the departments of state, statutory bodies, companies, bodies and institutions responsible for education, training and the certification of standards which will be affected by the National Qualifications Framework;”. The SAQA does not as the certificate in this application prove; seek to take away the powers of professional bodies and or academic institutions to do purpose specific analysis for “content and learning outcomes”. All SAQA has certified in terms of its legislated for objectives was a declaration of the status and / level of my LLM for any South African university (any such university) and or professional body as being “closely comparable” to a  South African LLM degree of the requisite New NQF level 9 status.

j. The SAQA certification is prima facie proof that by South African university and or academic status and or level, I have satisfied the requirements for a LLM degree of NQF Level 9 status which is above the South African LLB which is of SAQA level 8 statuses. It would be quite “repugnant to the intention of the Legislature” for anyone to argue and determine that an LLM degree as determined by SAQA is of a lower status and or level then an LLB. To lower the SAQA accredited quality and or LLM qualification against that of an LLB which indeed is a minimum universal requirement for admission as Advocate and or Attorney would indeed lead “to some absurdity, inconsistency, hardship or anomaly which from a consideration of the enactment as a whole a Court of law is satisfied the Legislature could not have intended”.
k. The context of an LLB is that it is an entry (first degree) level law degree which is part of a hierarchy of degrees the lower one satisfying the requirements to obtain the higher one; this indeed is lost to the argument of the Respondents and is reference purposefully made with respect to as was held by Kruger J in the LAURITZEN BULKERS A/S case supra which is of most relevance to point out the Respondents Apartheid-era discrimination induced reading and or non-constitutional and misplaced reading and or interpretation of the relevant sections of the Act.

l. Furthermore if one follows as was held by Innes CJ (as he then was) in DADOO LTD AND OTHERS supra it is clear that the policy and or object of the Legislature in setting the LLB degree requirements could not have been to interfere in the hierarchy of degrees ( ex. LLB, LLM and then Dr) and or to lower the weight, value and or status level of higher degrees to that of an LLB degree but indeed to make the new LLB the only one entry level degree for public prosecutors, attorneys, advocates, magistrates and judges instead of the three entry level degrees, B.Iuris, B.Proc and LLB as it then was. In simple terms the Legislature intended and decided we will no longer have three different named degrees at the bottom of the hierarchy of law degrees but one with the explicit object to ban perceptions of inequality amongst the lawyers holding these different degrees. The Legislature in its wisdom abhorred the perceptions of inequality these three degrees caused, it did not support the idea that these degrees are in fact unequal and thus justify the unequal perception its holders were then cloaked with. To suggest the intent and or purpose of the Legislature was as proffered by the Cape Bar and the Cape Law Society that only an LLB and not a degree of higher status or level then an LLB can satisfy the criteria for admission to the legal profession would not only be a deliberate misconstruction and or a malicious misinterpretation of the intention and or purpose of the Legislature but be an absurd suggestion in the extreme. Indeed the legislature foresees the need for uniform standards of qualification nationally for all educational institutions such as universities which can be compared internationally; and through legislation brought SAQA into being to ensure such.

m. It is furthermore true that the Cape Bar’s argument as much as they pretend that it has only to do with the LLB and LLM degrees, shows a construction and / or an interpretation of the applicable statute in such a way that it is arbitrary and advances a continued perception of inequality amongst lawyers based on the degree(s) they hold despite the recognized status of such degree(s) as was the case under the Apartheid regime. The latter is precisely what the now non-racial democratically elected Legislature intended to disperse with as is evident from the address of the now late Minister of Justice, Dr A.M. Omar above. The Cape Bar and the Law Society wants South Africans to accept for the relevant admission purposes a higher degree (LLM) is less than a lower degree (LLB) just because the higher degree was obtained in the United Kingdom and not in South Africa despite the submitted value and or status accreditation certificate of the relevant South African authority, SAQA. In apartheid South Africa I was discriminated against and imprisoned because of the colour of my skin was not that of a white South African now I must be discriminated against and subjected to poverty and unemployment because my RSA accredited superior qualification is not that of which the Cape Bar Councilor the Cape Law Society approve. Indeed the Cape Bar and Cape Law Society seek to bring about an unequal or discriminatory treatment of the (myself in this case) persons affected by it.

n. That the content of my B.Iuris degree together with my LLM degree and or my LLM degree separately does not fulfill the LLB requirement of South African universities be it as determined in the Act’s section referred to and or section 3. (2) (a) (i) (aa) as contended by the Cape Bar and Law Society is not supported to the contrary of the SAQA status level certification, having considered my B.Iuris and LLM degrees together and inclusive of the content credits and or syllabi of the degrees as can be read from the SAQA certificate.

o. Section 25 (2) (a) and (b) read with Section 20 (6) (a), (b) and (c) of the National Prosecuting Act 32 of 1998 (NPA Act hereafter) provides for any public prosecutor employed by the NPA to have the right of appearance in the High Court having a baccalaureus iurisprudentiae and “at least three years’ experience as a prosecutor of a magistrates’ court of a regional division”.  I have satisfied these requirements of the NPA Act under which all those public prosecutors who have “Right of Appearance” in the High Courts labour. It cannot be that just because I am no longer in the employ of the NPA but my own employ that I may not exercise my constitutional rights to be treated “Equally” and enjoy my “Freedom of trade, occupation and profession” to appear and plead on behalf of others in the courts of law as regulated by the law, in this case Section 3(2)(a)(i) (aa) and (bb) of the Admission of Advocates Act No. 74 of 1964 or the Legal Practice Bill? If so where will Justice be?

7. CASE STUDY: Adv S.P. Mothle now Judge Mothle opposite myself

In South Africa Inequality and discrimination would remain as long as some of us are more equal than the other, especially if it is the practice of the advocates’ and attorneys’ professional bodies namely the Bar and the Law Society supported by our university law faculties and our courts or judges; all collectively known as the legal fraternity. 

I say this in view of my admission as advocate being denied (opposed by the Cape Bar in the person of adv. Alasdair Sholto-Douglas objecting to my admission during 2009) for not having an LLB but having two degrees, B.Iuris (South Africa) and an LLM (United Kingdom) while another; 2010 appointed Judge S.P. Mothle, was admitted (supported by the Pretoria Bar in his admission application during 1998 and granted by Judge Van Dijkhorst and his brother Judge Swart concurring) also not having a LLB but two degrees, B. Proc (South Africa) and LLM (USA). The exceptional support for then advocate S.P. Mothle, now Judge Mothle was made using a piece of exclusionary legislation known as the Recognition of Foreign Legal Qualifications and Practice Act 114 of 1993 which was enacted to make provision for exiles returning home and not for South Africans who as adv. Mothle then elected like myself to study under scholarship abroad and returned to our legal practice at home in South Africa as an attorney and prosecutor respectively. The legislature, law, case law, legal writers and above all the Constitution of South Africa proclaiming and entrenching in the latter the Right to Equality in its sections 1, 9, 7 (1), 39 (1) (a) and 36; I submit support my contention that this state of affair is wrong, unjust and unconstitutional. One cannot have a situation where two or more persons with the same circumstances are treated differently, even if legislation untested against the Constitution so provide. Under such circumstances as is in this matter, it is incumbent on the legislature, legal fraternity and our courts to rectify this grave anomaly. 

8. CONCLUSION

It has since transpired that the advocates and attorneys professional bodies who if not only entertained, condoned and sanctioned this mischief throughout apartheid have essentially with the condoning of universities at large in South Africa defeated the intention of the legislator by maintaining the mischief insofar as interpreting and enforcing through our courts the interpretation of the legislation as the new LLB (4years) being the only degree to give access to the legal professions of advocates and or attorneys and that a Master of Laws (LLM) degree whether it is recognised by the South African Qualifications Authority (SAQA) or for that matter any South African University as a higher degree then the LLB (4 years) is inferior to the new LLB (4 years) as far as admission to the professions of advocate and or attorneys are concerned. Someone with an LLB (4 years) may practice as an advocate or attorney, but someone with a LLM (4 or 5 years) may not. It is now a situation of the person with right of appearance in our courts who is similar or less qualified having the right to earn his or her living in his or her chosen profession but the other person with the same or higher qualification being debarred from appearing in court and by implication denied to earn his or her bread similarly. It is worst an anomaly than the one the legislator intended to cure. Inequality and inferiority has thus being maintained and advanced be it in a different form. This is a classic reactionary move used mainly by former apartheid institutions to use good intended legislation and policies of the democratic government to promote their own (selfish) interest and to sabotage the intended advantages such legislation and or policies hold indiscriminately for all South Africans be they white or black and all human beings be they from the rest of Africa or other continents. It obstructs the introduction of an inclusive culture and or one in which all share equal rights (to legal provisions which provides for advocates and attorneys) also known as a human rights culture.     

This interpretation of the Bar and Law Society obviously is absurd, inconsistent, unequal, discriminatory and cause unnecessary hardship and the case law with regard the specific professions and the qualifications necessary to access it, is clear that such absurdity should not be allowed by our courts. The Constitutions of South Africa in effect outlaw such as indeed the Constitutional sections referred to above provide.

It is clear I have not suffered and struggled enough in this country of my birth, having been born in a shack, socio-economically disadvantaged by apartheid and having spent my youth in prison as a political prisoner; attaining my qualification and experience under conditions far more inferior then what the circumstances could ever be for those who oppose me in providing for myself and my children. I am even in this democratic dispensation refused to earn my living in the field of my expertise, skill and experience for clear discriminatory reasons under legislation which predates our Constitutional order. I am much so inclined to continue with the struggle to be free having support from Chaskalson P in Pharmaceutical Manufacturers Association: In re Ex Parte the President of the Republic of South Africa [2000] (2) SA 674 at para 44:

“There are not two systems of law, each dealing with the same subject-matter, each having similar requirements, each operating in its own field with its own highest Court. There is only one system of law. It is shaped by the Constitution which is the supreme law, and all law including the common law, derives its force from the Constitution and is subject to constitutional control.”

Bearing all the foregoing in mind, I respectfully submit that I should not be further debarred from appearing in the South African courts of law earning my living as a Legal Practitioner with two law degrees obtained under the harshness apartheid weighed on me as a Black person by the requirements of section 3 (2) (a) (i) (bb) and or (aa) of the Admission of Advocates Act 74 of 1964 (which is similar to the that in the Attorneys Act) and that provision must be made that I and others like myself must be regarded to be duly qualified to be admitted as Advocates and or Attorneys by virtue of the Legal Practice Bill. 

DATED AT SPRINGBOK THIS 13TH DAY OF JULY 2012.    



