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PROVISIONAL SUSPENSION OF A MAGISTRATE: 
MS M M MOKONE ACTING MAGISTRATE AT BELA-BELA

1.
PURPOSE
The purpose of this report is to inform Parliament on the provisional suspension from office of Ms M M Mokone, acting Magistrate at Bela-Bela pending the outcome of an investigation into her fitness to hold office as a magistrate, as required by section 13(3)(b) of the Magistrates Act, 1993 (Act 90 of 1993).

2.
BACKGROUND
2.1. Ms Mokone previously worked as Candidate Attorney/Professional Assistant during the period 1 November 1996 to 28 February 2003 at four legal firms. During the period 1 March 2003 to 31 May 2006 she worked as a manager partner at Mokone & Mokone Attorneys whereafter she, on a temporary basis, acted as Magistrate from 1 March 2007 to date of appointment. During this period she inter alia acted at Senwabarwana (Bochum) Court House. On 20 August Ms Mokone applied for a vacant post of Magistrate at Bela-Bela with effect from 12 July 2010. She is still on probation.
2.2. Mr Simon Nkuba Mokone, an Attorney at Law of the Firm Mokone & Mokone Polokwane, on 27 July 2011, in a sworn affidavit without attachments which was submitted to the Magistrates Commission alleges that:

(a) He obtained a civil judgment against Magistrate Mokone in the North Gauteng High Court for an amount of R282 897.62 with costs.

(b) A warrant for execution was issued against Magistrate Mokone and certain movable assets were attached.

(c) In an attempt to stop the sale in execution Magistrate Mokone submitted an affidavit dated 11 March 2010 declaring that most of the movable assets attached belonged to her boyfriend. Her alleged boyfriend confirmed her allegations in another affidavit.

(d) Magistrate Mokone thereafter admitted to the Deputy Sheriff, at Polokwane that she was married.

(e) In a further affidavit dated 12 April 2010 Magistrate Mokone states that she has been married to her alleged boyfriend since 1 July 2003 which is confirmed by a marriage certificate which she produced.

(f) Magistrate Mokone’s affidavit of 11 March 2010 therefore if false.

2.3. On 17 March 2011 the Director of Public Prosecutions, Pretoria directed that Magistrate Mokone be prosecuted in the Regional Court, Polokwane on charges of fraud and defeating the ends of justice. Magistrate Mokone was summoned to appear in court on 25 November 2011 and a warrant for her arrest was authorised. The matter was transferred to the Regional Court, Mankweng and stands postponed to 14 February 2013 for trial.

3.
DISCUSSION
3.1. Ms Mokone was given the opportunity to respond to the allegations. Her response was received on 24 August 2011. Her “supplementary statement” dated 18 November 2011 was considered by the Ethics Committee at its meeting held on 1 December 2011. She generally denies the allegations against her and regards them as an attempt to interfere in her life and tarnish her image. She requested the Commission to dismiss the complaint.

3.2. The Ethics Committee at its meeting held on 1 December 2011 resolved to recommend to the Executive Committee of the Commission to consider recommending to the Minister to terminate Ms Mokone’s service agreement with one month’s notice.

3.3. The Executive Committee of the Commission at its meeting held on 25 February 2012 however resolved to refer the matter back to the Ethics Committee to consider charging Ms Mokone with misconduct based on the very serious allegations of fraud and defeating the ends of justice which have led to her prosecution in the Regional Court. The Committee was furthermore requested to consider whether she should not also be suspended since her further utilization as judicial officer who is standing trial on serious criminal charges in the Regional Court might not be in the interest of the judiciary.
3.4. In order to advise the Minister on her provisional suspension from office pending the outcome of the investigation, Ms Mokone was afforded the opportunity to comment on the desirability of such provisional suspension. A letter dated 09 October 2012, addressed to Ms Mokone is attached. Ms Mokone responded in writing on 31 October 2012. She only refers to the criminal case which is currently pending against her, that she made representations to the Director of Public Prosecutions and that she is confident that the criminal case against her will be withdrawn. She is of the view that the charges against her “have been maliciously instituted to simply tarnish her reputation.”



(Annexure A) (Annexure B)
3.5. At its meeting held on 29 and 30 November 2012 the Commission, having considered Ms Mokone’s response dated 31 October 2012, resolved to recommend that Ms Mokone be provisionally suspended from office in terms of section 13(3)(a) of the Magistrate Act, 1993, pending the investigation into her fitness to hold office.

3.6. The Commission is of the view that the allegations against Ms Mokone are of such a serious nature to make it inappropriate for her to perform her functions while the allegations are being investigated and that should the allegations be proved true, she would be liable to be removed form office.

3.7. It would be inappropriate for a judicial officer appearing as an accused before a court of law on serious criminal charges of fraud and defeating the ends of justice, to still sit on the Bench. The Commission based its resolution on the existing documents placed before it, irrespective of whether or not the criminal prosecution will be proceeded with.

4.
AUTHORITY TO PROVISIONALLY SUSPEND
4.1 In terms of section 13(3)(a) of the Magistrates Act, No. 90 of 1993 the Minister, on the advice of the Magistrates Commission, may provisionally suspend a magistrate from office if -

(i) “the Commission, after affording the magistrate a reasonable opportunity to be heard regarding the desirability of such provisional suspension, is satisfied that reliable evidence exists indicating that an allegation against that magistrate is of such a serious nature as to make it inappropriate for the magistrate to perform the functions of a magistrate while the allegation is being investigated; and

(ii) an investigation has been instituted by the Commission into such magistrate’s fitness to hold office.”
4.2. A report in which the provisional suspension and the reasons therefor are made known, must be tabled in Parliament by the Minister within 7 (seven) days of such suspension, if Parliament is then in session, or if Parliament is not then in session, within 7 (seven) days after the commencement of its next ensuing session (section 13(3)(b) of the Act).

5.
CONCLUSION
In the light of the aforegoing, I decided to provisionally suspend Ms Mokone, acting Magistrate at Bela-Bela from office with immediate effect, pending the outcome of an investigation into her fitness to hold the office of a Magistrate.

This report is submitted for consideration by Parliament in terms of section 13(3)(c) of the Magistrates Act, 1993.

Given under my hand at…………………on this………day of ………….....2012.

………………………………

MR J T RADEBE, MP

MINISTER FOR JUSTICE AND CONSTITUTIONAL DEVELOPMENT

