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MEMORANDUM ON BEHALF OF THE PARLIAMENTARY COMMITTEE OF 
THE GCB
PREPARED BY:
ADVOCATE ALASDAIR SHOLTO-DOUGLAS SC IN HIS CAPACITY AS CHARIMAN OF THE PARLIAMENTARY COMMITTEE OF THE GCB
Dear Sir/Madam

1. We have been called upon to review the Dangerous Weapons Bill – B37-2012 (“DWB”), and make certain comments on behalf of the Parliamentary Committee.  In preparing the Memorandum we will make certain introductory comments, thereafter consider certain aspects of the DWB and ultimately make certain respectful suggestions.

THE TELEOLOGICAL PURPOSE OF THE DWB IS SOUND.  

2. The repeal of the Dangerous Weapons Act in operation in areas of the erstwhile South Africa, to wit Transkei, Bophuthatswana, Venda and Ciskei is long overdue.  Unfortunately it cannot be ignored that this Act had a discriminatory element behind it viz. the punitive disparity.  It is of the utmost importance that the DWB divests itself totally from the historical reasons why such legislation was applied differently in these areas and that it be read totally in line with our modern democracy, namely the Constitution of the Republic of South Africa, Act 108 of 1996.  Put differently all the provisions should, at all stages pass constitutional muster.  The second fundamental issue is, we respectfully point out, that there should not be an over-criminalization of conduct when it is already dealt with effectively in other pieces of legislation.  In this regard we specifically refer to the Regulation of Gatherings Act, 205 of 1993 and the Firearms Control Act, 2000 (Act No 60 of 2000), and other common law offences.

AD CONSTITUTIONAL MUSTER
3. The Constitution is the supreme law of the Republic, law or conduct inconsistent with it is invalid, and the obligations imposed by it must be fulfilled.

See:
Section 2 of Act 108 of 1996
4. Section 12 of the Constitution states specifically:

“Freedom and security of the person
12.
(1)
Everyone has the right to freedom and security of the 

person, which includes the right –

(a)

(b)

(c)
to be free from all forms of violence from either public or private sources.”

5. Section 16 of the Constitution dealing with freedom of expression and, inter alia, states as follows:

“Freedom of expression
16.
(1)
Everyone has the right to freedom of expression, which 

includes –

(2) The right in subsection (1) does not extend to –

(a) propaganda for war;

(b) incitement of imminent violence; or

(c) advocacy of hatred that is based on race, ethnicity, gender or religion, and that constitutes incitement to cause harm.”  (our underlining)
6. Dealing specifically with the right to demonstrate, picket and petition, Section 17 of the Constitution states as follows:

“Assembly, demonstration, picket and petition

17.
Everyone has the right, peacefully and unarmed, to assemble, to demonstrate, to picket and to present petitions.” (our underlining)
7. Dealing with political rights, Section 19 of the Constitution states as follows:

“Political rights
19.
(1)
Every citizen is free to make political choices, which 

includes the right –

(a) to participate in the activities of, or recruit members for a political party; and

(b) to campaign for a political party or cause.”
8. Importantly to note that all the rights mentioned supra are subject to the limitation of rights which is dealt with in terms of Section 36 of the Constitution which states as follows:

“Limitation of rights
36
(1)
The rights in the Bill of Rights may be limited only in 

terms of the law of general application to the extent that the limitation is reasonable and justifiable in an open and democratic society based on human dignity, equality and freedom, taking into account all the relevant factors, including –

(a) the nature of the right;

(b) the importance of the purpose of the limitation;

(c) the nature and extent of the limitation;

(d) the relation between the limitation and its purpose; and

(e) less restrictive means to achieve the purpose.

(2) Except as provided in subsection (1) or in any other provision of the Constitution, no law may limit any right entrenched in the Bill of Rights.”
9. Having considered the Constitutional provision it is self-evident, in our opinion, that the DWB will pass constitutional muster even though it places certain limitations on individuals.

IS THE MISCHIEF WHICH IS SOUGHT TO BE ADDRESSED BY THE DWB NOT COVERED BY OTHER LEGISLATION?
10. In terms of the Regulation of Gatherings Act, 2005 of 1993, more specifically Section 8 thereof, it states as follows:

“8.
Conduct of gatherings and demonstrations
The following provision shall apply to the conduct of gatherings and, where so indicated, to the conduct of demonstrations.

(1) ...

(2) ...

(3) ...

(4) Participation at a gathering or demonstration shall participants at a gathering or demonstration shall abide by any law in respect of the carrying of dangerous weapons, and the Convenor and Marshalls, if any, shall take all reasonable steps to ensure that the said laws are complied with.

(5) No person present at or participating in a gathering or demonstration shall by way of a banner, placard, speech or singing or “in any other manner” incites hatred or another person or any group of other persons on account of differences of culture, race, sex, language or religion.” (our underlining).
(6) No person present at or participating in a gathering or demonstration shall perform “any act” or utter any words which are calculated or likely to cause or encourage violence against any person or group of persons. (our underlining)

(7) No person shall at any gathering or demonstration wear a disguise or mask or any other apparel or item which obscures his facial features and prevents his identification.

(8) No person shall at any gathering or demonstration wear any form of apparel that resembles any of the uniforms worn by the members of the security forces, including the police and South African Defence Force.”

11. We respectfully point out that the Regulation of Gatherings Act, 2005 of 1993 does, to some extent, provide for the regulating of the mischief the DWB is directed against.  It has however been codified more precisely in the DWB.  When one looks at the DWB Section 2 it states as follows:

“Prohibition of possession of dangerous weapons, firearms and replicas or imitation firearms

(2)
(1)
Any person who is in possession of –

(a)
any dangerous weapon, or

(b)
any firearm, replica or imitation firearm, under circumstances which may raise a reasonable suspicion that the person intends to use the dangerous weapon, firearm, replica or imitation firearm for unlawful purpose is guilty of an offence and liable to conviction to a fine or to imprisonment for a period of not exceeding three years.” (our underlining)
12. In terms of the Regulation of Gatherings Act 2005 of 1993 the penalties provide as follows:

“12.
Offences and penalties
(1) Any person who

(a) convenes a gathering in respect of which no notice of adequate notice was given in accordance to the provisions of section 3 or

(b) ...

(c) contravenes or fails to comply with any provision of section 8 in regard to the conduct of a gathering, demonstration, or

(d) knowingly contravenes or fails to comply with the contents of a notice or condition to which the holding of a gathering or demonstration is in terms of this Act subject, or 

(e) in contravention of the provisions of this Act contravenes a gathering or convenes or attends a gathering or demonstration prohibited in terms of this Act

(f) hinders or interferes with, obstructs of resists a member of the police, responsible officer, convenor, marshall or other person in the exercise of his powers or the performance of his duties under this Act or Regulation made under Section 10, shall be guilty of an offence and on conviction liable to a fine of not exceeding R20 000.00 or to imprisonment for a period not exceeding one year or both such fine and such imprisonment.” (our underlining)
COMMON LAW OFFENCES AND STATUTORY OFFENCES
13. It must be borne in mind that our common law offences of assault, robbery, attempted murder and other statutory crimes such as intimidation essentially all have the similar features.  It is not required that an accused person should actually have a firearm that is capable of discharging a cartridge for such a person to be charged with an offence of armed robbery if the victim reasonably believes that the firearm is the genuine item.  So too, if a suspect produces a replica firearm or any other weapon in any situation where the use of such a replica firearm or weapon is intended to scare, threaten, any individual, such person may immediately be arrested for assault or intimidation.  The only requirement being that the victim must have had a reasonable apprehension of harm.  We respectfully point out that in deciding with which offence to charge an individual the State will not be without already existing offences in order to formulate a proper charge if the DWB does not come into operation.  In fact an experienced Prosecutor can “cherry pick” from various existing offences if an individual conducts himself in the manner as set out in Section 2 of the DWB.

14. We believe more precisely the question should be asked as to whether the DWB in fact introduces anything new or achieves a better purpose than the already existing legislation and common law offences.  

15. We momentarily digress to point out that Section 4(e) of the Firearms Control Act No. 60 of 2000 has an editorial note stating (Editorial Note, para (e) to be substituted by s.3 of Act 28 of 2006 with effect from date to be fixed by the President by Proclamation in the Gazette – date not fixed).  See Proclamation No R9, 2012 – 17 February 2012.

16. We further point out that in terms of Section 6 of the Firearms Act, 60 of 2000:

“It is an offence to point anything which is likely to lead a person to believe that it is a firearm, an antique firearm or an airgun at any other person, without good reason to do so.”(Again here, the editorial note states that sub-s(6) to be substituted by s39(d) of Act 28 of 2006 with effect from a date to be fixed by the President by Proclamation in the Gazette – date not fixed.)

17. Furthermore in terms of Section 120 (10) it is an offence to:

“(a)


(b)
be in possession of any firearm, imitation firearm or ammunition with the intent to commit an offence or to use the firearm or an imitation firearm to resist arrest or prevent the arrest of another person (again the editorial note states para (b) to be substituted by s39(f) of Act 28 of 2006 with effect from date to be fixed by the President by Proclamation in the Gazette – date not fixed).”.
18. Lastly we point out in terms of the Firearms Control Act, Section 120(12) states that:

“12.
It is an offence to obstruct or hinder any person in the exercise of any power or the performance of any duty in terms of this Act.”
19. Quite clearly the Firearms Control Act No. 60 of 2000 is also perfectly positioned and codified to deal with the mischief contemplated in the DWB regarding firearms or imitation firearms.
AD DANGEROUS WEAPON
20. This essentially leaves the issue of dangerous weapons which is defined as “any object, other than a firearm designed as a weapon and capable of producing death or serious bodily harm.”
21. The immediate difficulty we have with the definition is that a knife may quite clearly be designed in order to cut bread but at the same time would qualify as a weapon.  A “panga” could be designed to cut sugar cane but at the same time is clearly capable of being seen as a weapon.  The issue, we respectfully point out, is not so much in the design but as to the intended purpose with which it is being carried or used in the context of an event.  Again in this regard we point out that in terms of our common law, any person who has a weapon, whether it be a knife, a knobkierie, an assegai, a stick, a baseball bat or any such object in his hand and threatens any individual or behaves in a manner that an individual would perceive it as to be an imminent threat, would be guilty prima facie of the offence of assault.  The Magistrate’s Court’s jurisdiction in any event allows for a sentence of up to three years imprisonment and hence the DWB does not afford a lower court a higher jurisdiction than it already has.  

22. Turning specifically to Section 2 of the Dangerous Weapons Bill we feel that it is important to add a further subsection stating the following, namely:

“Any other factor which the Court may deem relevant in the determination as to whether or not the dangerous weapon or firearm or imitation firearm was intended to be used for an unlawful purpose.”
23. We are alive to the fact that this Section reads “including but not limited to”, but we respectfully point out that the real mischief which the DWB seems to want to combat are acts of intended aggression.  Hence the weapon itself, while clearly important is only an instrument in the hand of a person who has formed certain criminal intent.  The emphasis must therefore be on the conduct itself and less so on the actual item in the individuals hand.
OTHER REMARKS
24. The GCB is in favour of any legislation that promotes freedom of expression, the right of individuals to protest peacefully and also the right of individuals to not be over-regulated in their day-to-day activity.  We do however believe the purpose of the DWB to be sound.  If anything it codifies criminal conduct that already exists in our law.  The true legitimacy of the Dangerous Weapons Bill will be determined based on the following issues:

24.1. That it be enforced uniformly and not arbitrarily;

24.2. That it always be borne in mind that its teleological purpose is to prevent violence;

24.3. That it not be used for any ulterior purpose;

25. We make the last submission based on the fact that historically we have learnt that certain acts can be subject to abuse and hence it is of the utmost importance that this particular Bill, be limited to its teleological purpose namely the deterrence and prevention of possible violent acts.

26. We conclude by remarking that we find nothing unconstitutional in the Bill, we furthermore point out that most of the mischief, which it is designed to combat, is already to be found in our common law and other statutory offences but it does assist in its codification of the mischief.  
DATED AT CAPE TOWN THIS              DAY OF NOVEMBER 2012

ADV. A SHOLTO-DOUGLAS SC

Chambers
