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BRIEFING NOTE TO THE PORTFOLIO COMMITTEE ON BASIC EDUCATION ON THE SUB JUDICE RULE:

19 FEBRUARY 2013
1.
INTRODUCTION

The Portfolio Committee on Basic Education requested the Department of Basic Education to brief it on the sub judice rule to enable it to "get a better understanding" of that rule.

2.
DISCUSSION

2.1
The sub judice doctrine is part of the common law of contempt of court and therefore its stated purpose is to maintain the due administration of justice.  The rule prohibits the publication of material that may prejudice the administration of justice in relation to pending court proceedings.  The offence of contempt of court would therefore be committed if the proper administration of justice is prejudiced or interfered with by the publication of material in relation to pending court proceedings.
2.2
Simply put, the crime of contempt of court is committed if any person publishes, in writing,  or make verbally known, information or comment regarding a case which is pending and which may tend to prejudice the outcome of the case.  A statement or publication tends to prejudice the outcome of a case if acceptance of the facts, as set out in that statement or publication, would influence the outcome of the case. 
2.3
However, after the advent of our constitutional democracy, the rule became the subject of much debate.  It was argued that the crime has no place in a judicial system where cases are decided by judicial officers and in which the right to freedom of expression is constitutionally protected.  The rule, therefore, raises difficult questions relating to the appropriate balance to be struck between the right to freedom of expression (see section 16 of the Constitution), including freedom of the press and other media, and the interest in the proper administration of justice.  This is so because the rights contained in the Constitution (in this case the right to freedom of expression) are not absolute rights.  In terms of section 36(1) of the Constitution these rights may be limited "in terms of law of general application to the extent that this limitation is reasonable and justifiable in an open and democratic society based on human dignity, equality and freedom, taking into account all relevant factors".  
2.4
Some opinions indicate that the sub judice rule as set out in paragraphs 2 and 3 above, would not pass muster under the Constitution.  It is argued that it goes to far in protecting potential threats to the administration of justice at the expense of the constitutional right to freedom of expression, mainly because it does not require actual harm to the administration of justice and will, therefore, not survive the test required by section 36 of the Constitution.
2.5
This, of course, does not mean that the sub judice rule has been completely abandoned.  Publications which are really likely (and not only tend) to prejudice the administration of justice will in all likelyhood be deemed to be a "reasonable and justifiable limitation" on the right to freedom of expression, as required by section 36 of the Constitution.  There must, therefore, be a "real likelyhood" that the administration of justice in the relevant proceedings will be "seriously" undermined.  To determine whether the publication is of the nature described above (real likelyhood to seriously undermine the administration of justice) is a factual question and which will depend on all the circumstances surrounding the publication.   
2.6
In the Supreme Court of Appeal case of Midi Television (Pty) Ltd v Director of Public Prosecutions (WC) 2007 9 BCLR 958 it was held that although a free press could be abridged in favour of preserving the integrity of the administration of justice, this freedom (of a free press) is indispensable to democracy.  Thus the Court ruled in favour of the narrower test applied in a number of other contemporary democracies (such as Australia, Canada, England and the United States of America), concluding that, before a ban on publication would be considered, what is required is "a demonstrable relationship between the publication and the prejudice that it might cause to the administration of justice, substantial prejudice if it occurs and a real risk that the prejudice will occur".  It is, therefore, not sufficient that there is a mere risk of prejudice to occur.  Mere conjecture or speculation as to whether a publication would result in prejudice to the trial would not be enough proof.  A real risk of demonstrable and substantial prejudice will be demanded as a threshold test.  The disadvantage of curtailing the free flow of information must outweigh its advantage.  In making that evaluation it is not only the interests of those who are associated with the publication that need to be considered, but also the interests of every person in having access to information.
3.
CONCLUSION

3.1
The common law test for a breach of the sub judice rule as it existed prior to the establishment of our constitutional democracy is in conflict with the right of freedom of expression guaranteed by the Constitution.

3.2
Although the offence of contravention of the sub judice rule has been confirmed by our Courts as being constitutional, the test to be applied in determining whether a publication contravenes the rule has been adapted to bring it in line with our Constitution.
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