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MEMORANDUM

(For information)

To:

Undersecretary to the National Assembly (Dr Nazeem Ismail)
From:

Zainab Naidoo 

Re:
ALLEGATIONS AGAINST MEMBERS IN INTERNATIONAL PARLIAMENTS
Date:

14 JANUARY 2013
OUR PARLIAMENT
(1)
Rule 66 provides that:
“No member shall reflect upon the competence or honour of a judge of a superior court, or of the holder of an office (other than a member of the Government), whose removal from such office is dependent upon a decision of this House, except upon a substantive motion in this House alleging facts which, if true, would in the opinion of the Speaker prima facie warrant such a decision.” 
(2)
Such substantive motion must allege facts that, if true, would in the opinion of the Speaker prima facie warrant a decision to remove the relevant office-bearer and usually such motion would refer the allegation to a committee for investigation or report
.
(3)
According to Collins English Dictionary (Eleventh edition, 2011) prima facie means “at first sight; as it seems at first” and prima facie evidence means “evidence that is sufficient to establish a fact or to raise a presumption of the truth of a fact unless controverted.” 
In modern legal English prima facie is used to signify that on first examination, a matter appears to be self-evident from the facts. In common law jurisdictions, prima facie signify evidence that unless rebutted, would be sufficient to prove a particular proposition or fact.
A prima facie proof implies that proof to the contrary is still possible as opposed to conclusive proof which is taken to be final and no longer rebuttable.
Prima facie may be used as an adjective meaning "sufficient to establish a fact or raise a presumption unless disproved or rebutted;" e.g., prima facie evidence, and as an adverb meaning "on first appearance but subject to further evidence or information;" e.g., the agreement is prima facie valid
. 
(4)
With regard to reflections upon Members - A Member may not make unsubstantiated allegations against the integrity of other Members nor may improper or unworthy motives be imputed to them and since Rule 66 does not apply to Members, the House has by resolution confirmed a Ruling made by the Speaker in 1997 to the effect that –

“1.
a member who wishes to bring any improper conduct on the part of another member to the attention of the House, should do so by way of a separate substantive motion, comprising a clearly formulated and properly substantiated charge; and

2.
except upon such a substantive motion, members should not be allowed to impute improper motives to other members, or cast personal reflections on their integrity as members, or verbally abuse them in any way.”

PARLIAMENTARY JURISDICTIONS
Australia, House of Representatives

(1)
Members must not use offensive words against either House, a Member of the Parliament or a member of the Judiciary (standing order 89) and all imputations of improper motives and all personal reflections on other Members are considered to be highly disorderly (standing order 90).
(2)
Members can only direct a charge against other Members or reflect upon their character or conduct by moving a substantive motion which may be voted on by the House. In expressing that charge or reflection, a Member may not use unparliamentary words.
(3)
Members may not refer disrespectfully to the Queen, the Governor-General or State Governors in debate or for the purpose of influencing the House in its deliberations (standing order 88). The character or conduct of such persons can be debated only by way of a substantive motion which can be voted on by the House. 
Parliament of Canada, House of Commons

References to Members –
(1)
Remarks which are directed specifically at another Member which question that Member’s integrity, honesty or character are not in order.
(2)
A Member will be requested to withdraw offensive remarks, allegations or accusations of impropriety directed towards another Member.

Reflections on the House and the Senate –
Disrespectful reflections on Parliament as a whole or on the House and the Senate as component parts of Parliament are not permitted. Members of the House and the Senate are also protected by this rule.
Reflections on the Chair –
(1)
Reflections must not be cast in debate on the conduct of the Speaker or other presiding officers. 

(2)
It is unacceptable to question the integrity and impartiality of a presiding officer and if such comments are made, the Speaker will interrupt the Member and may request that the remarks be withdrawn.

(3)
Only by means of a substantive motion for which 48 hours’ written notice has been given, may the actions of the Chair be challenged, criticized and debated.

(4)
Reflections on the character or actions of the Speaker or presiding officers have been ruled to be breaches of privilege.
References to the Sovereign, Royal Family, Governor General and Members of the Judiciary –

(1)
Members are prohibited from speaking disrespectfully of the Sovereign, the Royal Family, the Governor General or the Administrator General of the Government of Canada.
(2)
All attacks and censures of judges and courts by Members in debate have always been considered unparliamentary and, consequently, treated as breaches of order.

(3)
As Acting Speaker McClelland explained to the House, “This is a longstanding tradition in our Parliament that we be cautious when we attack individuals or groups, particularly in the judiciary, and those who are unable to come in here and have the same right of free expression as we enjoy with impunity here.”

(4)
While it is permissible to speak in general terms about the judiciary or to criticize law, it is inappropriate to criticize or impute motives to a specific judge or to criticize a decision made under the law by a judge.

New Zealand Parliament, House of Representatives

(1)
A Member may not use offensive words against the House or against any member of the judiciary (standing order 114).

(2)
A Member may not refer to the Sovereign or the Governor-General disrespectfully in debate or for the purpose of influencing the House in its deliberations (standing order 115).
(3)
A Member may not make an imputation of improper motives against a Member, an offensive reference to a Member’s private affairs, or a personal reflection against a Member (standing order 117).

(4)
The House may treat a reflection on the character or conduct of the House or a Member in the Member’s capacity as a Member of the House as contempt of House (standing order 407(o)).
Parliament of Uganda

(1)
It is out of order to use offensive, abusive, insulting, blasphemous or unbecoming words or to impute improper motives to any Member or to make personal allusions (rule 59(1)).
(2)
The conduct of the Speaker, Members, the Chief Justice and Judges of the Courts of Judicature shall not be raised, except upon a substantive motion and, in any amendment, the question to a Member or remarks in a debate on a motion dealing with any other subject, any reference to the conduct of person mentioned is out of order (rule 59(4)).

(3)
Rule 77 provides that –

“(1)
Whenever in the opinion of the Speaker or person presiding in a Committee a statement made by a Member is prima facie defamatory of any person, the person presiding shall refer that matter for inquiry to the Committee on Rules, Privileges and Discipline which shall report its findings to the House not later that twenty one days after the matter is referred to it.

(2)
Where the Committee reports to the House that the statement made by the Member is defamatory of any person, the Member who made the statement shall, within seven days after that report, render an apology at the bar of the House, the terms of which shall be approved by the Committee and communicated to the person who was defamed.

(3)
Where a Member refuses to render an apology in accordance with sub rule (2), the Speaker, upon the circumstances of the matter being reported to him or her by the Chairperson of the Rules, Privileges and Discipline Committee shall suspend that Member for the duration of the Session.”

Parliament of India, Lok Sabha

(1)
A Member, while speaking, may not make personal reference by making allegations, imputing a motive to or questioning the bona fides of any other Member of the House unless it is imperatively necessary for the purposes of the debate being itself a matter in issue or relevant thereto.
(2)
As a rule, a Member while speaking is not permitted to reflect upon the conduct of persons in high authority unless the discussion is based on a substantive motion drawn in proper terms.
(3)
No allegation of a defamatory or incriminatory nature shall be made by a Member against a Minister or a Member or any person unless the Member has given adequate advance notice to the Speaker and also to the Minister concerned so that the Minister may be able to make an investigation into the matter for the purpose of a reply.

(4)
The Speaker may at any time prohibit any Member from making any such allegation if he is of the opinion that such allegation is derogatory to the dignity of the House or that no public interest is served by making such allegation.

(5)
A Member is also not allowed to make allegation: -

(i) against outsiders as they are not in a position to defend themselves;

(ii) against officials by name as the constitutional responsibility lies with the Minister; and

(iii) based on mere press reports unless he has satisfied himself about the correctness of the matter and is prepared to take full responsibility for them.

(6)
When allegations are made by a Member against another Member or a Minister and the latter denies those allegations, the denial should be accepted by the Member who made the allegations unless he is sure about the correctness of the charges made and is prepared to take full responsibility for the same.

Procedure to be followed for Making Allegations
(1)
Where a Member is convinced after making enquiries that there is a basis for the allegations and the Member is prepared to accept responsibility for the same, the Member should give the details of the allegations in writing sufficiently in advance to the Speaker and the Minister concerned and not later than 10 am on the date on which these allegations are sought to be made.
(2)
The Member should specify in the notice, the date and item of business on which he proposes to make allegations during his speech. Names of Members or persons against whom allegations are proposed to be made should also be mentioned in the notice.

(3)
It is not enough for a Member merely to give notice to the Speaker in general terms before making allegations in the House. For this purpose, it is necessary that before making allegations in the House, the Member concerned should ensure the following:

(i) The details of the charges sought to be leveled should be spelt out in precise terms and should be duly supported by the requisite documents which should be authenticated by the Member;

(ii) The Member should before making the allegations in the House satisfy himself after making enquiries that there is a basis for the allegations;

(iii) The Member should be prepared to accept responsibility for the allegations; and

(iv) The Member should be prepared to substantiate the allegations. In the case of allegations in regard to the conduct of a Minister, the Member is required to give notice of a motion of a substantive nature which will be dealt with under the rules applicable to such motions.

(4)
A Member shall not make any allegation unless permitted by the Speaker to do so and in case he persists and makes serious allegations in the House without the permission of the Chair or without complying with the well established procedure, those allegations may not form part of the proceedings of the House. In appropriate cases, the Member may be required to withdraw the allegations or the Chair may expunge the allegations from the records.

(5)
In case of allegations made in the House against a Minister or a Member without any advance notice thereof and if those find place in the records and go unchallenged, the Minister or Member affected is allowed, if he so requests, to make a statement in the House to clarify the position either on the same day or later on and that will bring the matter to an end.

Republic of Kenya, National Assembly

(1)
Neither the personal conduct of the President, nor the conduct of the Speaker or of any judge, nor the judicial conduct of any other person performing judicial functions, nor any conduct of the Head of State or Government or the representative in Kenya of any friendly country shall be referred to adversely, except upon a specific substantive motion of which at least three days’ notice has been given (standing order 79(1)).
(2)
It shall be out of order to use offensive or insulting language whether in respect of Members of the House or other persons (standing order 79(3)). 
(3)
No Member shall impute improper motive to any other Member except upon a specific substantive motion of which at least three days’ notice has been given, calling in question the conduct of that Member (standing order 79(4)).

(4)
A Member shall be responsible for the accuracy of any facts which the Member alleges to be true and may be required to substantiate any such facts instantly. If the Member cannot substantiate any such facts instantly, the Speaker may allow the Member to substantiate the allegations not later than the next sitting day, failing which the Member shall be deemed to be disorderly within the meaning of Standing Order 97 (Disorderly conduct) unless the Member withdraws the allegations and gives a suitable apology, if the Speaker so requires (standing order 82).
(5)
Conduct is grossly disorderly if the Member concerned persists in making serious allegations without, in the Speaker’s opinion adequate substantiation.

(6)
The Speaker or the Chairperson of Committees shall order any Member whose conduct is grossly disorderly to withdraw immediately from the precincts of the Assembly either for the remainder of that day’s sitting or for a period not exceeding two sitting days, including the day of suspension (standing order 97 (2)).
Remarks and Conclusion
(1)
According to the Clerk of the House of Commons of the Parliament of Canada, Ms Audrey O’Brien, allegations of improper conduct by a Member may be brought to the attention of the House by way of a substantive motion. Ms O’Brien confirms that such motions have not been brought in a long time and that such allegations are usually dealt with by their ethics commissioner as a breach of privilege. 
(2)
Furthermore, although it is unacceptable to question the integrity and impartiality of a presiding officer in the House of Commons, provision is made for the actions of the Chair to be challenged, criticized and debated only by means of a substantive motion for which 48 hours’ written notice has been given.

(3)
In New Zealand’s House of Representatives reflection on the character and conduct of a Member in the Member’s capacity as a Member of the House may be treated as contempt of the House. It is unclear whether allegations of improper conduct by a Member may be brought to the attention of the House by way of a substantive motion.  
(4)
In the Parliaments of Australia, Uganda, Kenya and India their respective rules and standing orders make provision for reflections on the conduct of Members and other office bearers to be made only by way of a substantive motion.
(5)
In the Parliament of Uganda, in addition to substantive motions, whenever the Speaker or person presiding in a Committee is of the opinion that a statement made by a Member is prima facie defamatory of any person, the Speaker or presiding officer must refer the matter for inquiry to their Committee on Rules, Privileges and Discipline. 

(6)
The procedure to be followed in the Parliament of India for making allegations against Members requires that the details of the allegation should be submitted in writing to the Speaker and the Minister concerned sufficiently in advance and in Kenya’s National Assembly at least three days’ notice of a substantive motion is required.  The permission of the Speaker is also required prior to making allegations in India.
(7)
In both the Indian and Kenyan Parliaments, the Member who makes allegations against another Member takes responsibility for the accuracy of facts and may be required to substantiate the facts as alleged. 
(8)
In our Parliament, the Rules of the National Assembly provide protection to the judiciary and certain office bearers but do not provide protection to Members against allegations or accusations of impropriety, imputations of improper motives and personal reflections that are directed towards them by other Members. However, the resolution adopted by the House, referred to in paragraph (4) above, provides this protection and should be incorporated into our Rules.

(9)
The wording of the specified resolution may be incorporated into the Rules in its exact form since it sets out what the substantive motion should contain, namely that it should comprise of a clearly formulated and properly substantiated charge.  The only concern that should be considered is who decides what constitutes “a clearly formulated and properly substantiated charge”.  
(10)
The other jurisdictions discussed above do not specify what such a motion should contain. However, according to the procedure followed in the Parliament of India for making allegations against Members, the Member wishing to make such allegations is required, when giving notice to the Speaker, to ensure that the details of the charges sought are spelt out in precise terms and duly supported by the requisite documents which should be authenticated by the Member.
(11)
Our Rules also do not provide for a procedure to be followed when a Member wishes to submit a substantive motion, e.g. whether notice is required, whether a time period for notice is required, whether the permission of the Speaker is required, or whether precedence should be given to such motions.
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