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BRIEFING DOCUMENT ON THE Protection from Harassment Regulations, 2013
1.
EMPOWERING PROVISION

1.1.
Section 19(1) of the Protection from Harassment Act, 2011 (Act No. 17 of 2011) (hereinafter referred to as “the Act”), provides that the Minister may make regulations regarding -

(a)
any form required to be prescribed in terms of this Act;

(b)
financial assistance to be provided by the State -

(i)
to a complainant who does not have the means to pay the fees of any service in terms of this Act; or

(ii)
to a witness who attends any proceedings in terms of this Act;

(c)
any matter required to be prescribed in terms of this Act; and

(d)
any other matter which the Minister deems necessary or expedient to be prescribed in order to achieve the objects of this Act.

1.2
Section 19(2) of the Act provides that any regulation made under section 19(1) -

(a)
must be submitted to Parliament prior to publication thereof in the Gazette;

(b)
which may result in expenditure for the State, must be made in consultation with the Cabinet member responsible for finance; and

(c)
may provide that any person who contravenes a provision thereof or fails to comply therewith is guilty of an offence and on conviction be liable to a fine or to imprisonment for a period not exceeding one year.

1.3
Although the making of regulations is discretionary in nature in terms of section 19(1) of the Act, the Act cannot be implemented meaningfully if regulations are not made in order to further regulate certain aspects provided for in the Act.

2.
DISCUSSION OF REGULATIONS
2.1
The Protection from Harassment Regulations, 2013 (herein after referred to as “the Regulations”), are mainly procedural in nature. The Regulations are, to some extent, based on regulations which were made to give effect to the Domestic Violence Act, 1998 (Act No. 116 of 1998) (Regulations published under GNR.1311 of 5 November 1999 (the Domestic Violence Regulations). The draft regulations were made available to the various electronic communications service providers (ECSP), the  magistracy, the South African Police Service (the SAPS), the legal profession, the National Prosecuting Authority, various Branches within the Department and various non-governmental organisations for comment. The response to the invitation for comment was extremely poor. 
2.2.
Regulation 2 and Form 1 give effect to section 2(2) of the Act, prescribing the manner in which the clerk of the court must inform the complainant or person not represented by a legal representative of the relief available in terms of this Act, and the right to also lodge a criminal complaint against the respondent in respect of crimen injuria, assault, trespass, extortion or any other offence which has a bearing on the persona or property of the complainant or related person. In terms of regulation 2, the clerk of the court must -
(a)
hand Form 1 to the complainant; 

(b)
read out or cause  Form 1 to be read out to the complainant if the complainant or such person is unable to read the notice;

(c)
inquire from the complainant whether he or she understands the contents of Form 1; 

(d)
explain, on request any part of Form 1 of the Annexure which the complainant or such person does not understand; and

(e)
obtain a written acknowledgement from the complainant that there has been compliance with this regulation. 

Form 1 explains the relief that is available in terms of the Act and the right of the complainant to also lodge a criminal complaint against the respondent. 

2.3
Regulation 3 and Form 2 give effect to section 2(1) of the Act, prescribing the manner for applying for a protection order. The application must be in writing, in the form of Form 2.  Form 2 is an affidavit which requires that the following information be provided:
(a)
The particulars of the complainant and if applicable, the particulars of the person who applies for a protection order on behalf of the complainant;

(b)
the particulars of related persons affected by the harassment, if any;

(c)
information regarding the specific acts of harassment in question;

(d)
the particulars of the respondent;
(e)
the reasons why the application should be treated as urgent; and
(f)
the relief applied for.
The clerk of the court is further required to acknowledge receipt of the application in writing.
2.4
Regulation 4  and Form 3 prescribe the  manner –

(a)
for the issuing of an interim protection order which needs to be prescribed in terms of section 3(2) of the Act; and

(b)
of service of the interim protection order which needs to be prescribed in terms of section 3(3) of the Act.

In terms of regulation 4(1), an interim protection order must be in the form of Form 3.  The interim protection order typically prohibits the respondent from engaging in or attempting to engage in harassment of the complainant or a related person and calls on the respondent to show cause on a return date why the court should not issue a final protection order. In terms of regulation 4(2), the interim protection order must be served on the respondent in the manner prescribed by regulation 28. 
2.5
Regulation 5 and Form 4 give effect to section 3(4) of the Act, prescribing the form of a notice to show cause why a protection order should not be issued and the manner of service of the notice, certified copies of the application and affidavits. Form 4 informs the respondent of the particulars of the application and contains a notice to the respondent informing him or her to show cause on a return date why a final protection order should not be issued against him or her. The notice should be served on the respondent in the manner prescribed by regulation 28.

2.6
Regulation 6 provides for the manner of service of an interim protection order and warrant of arrest on the complainant, which needs to be prescribed in terms of section 3(7) of the Act. In terms of regulation 6 the interim protection order must be served on the complainant in the manner prescribed by regulation 28.
2.7
Regulation 7 and Form 5 give effect to  section 4(1)(b) and (2) of the Act, prescribing the form of a direction by the court in terms of which an ECSP is directed to furnish certain information to a court and the manner of service of such direction. Form 5 makes provision for two scenarios, namely:
(a)
Where the  electronic communications identity number from which the harassing conduct originated and the ECSP to which such electronic communications identity number has been assigned, have been identified either by the complainant or by an ECSP in terms of (b), below. In this instance the ECSP of the respondent will be directed to give his or her particulars to the court (Paragraph 5 of Form 5).
(b)
Where the ECSP which provides a service to the complainant or related person is requested to furnish information to the court in order to identify the electronic communications identity number from which the harassing conduct originated and the ECSP to which such electronic communications identity number has been assigned. (Paragraph 6 of Form 5) (After this has been identified the court will issue a further direction to the ECSP of the respondent to provide his or her particulars to the court in terms of paragraph (a), above.) 
 The direction must be served on the ECSP in the manner prescribed by regulation 29.
2.8
Regulation 8 and Form 6 give effect to section 4(1)(b) of the Act, prescribing the manner in which an electronic communications service provider must furnish the required information to the court as well as the form of the affidavit to furnish the particulars to the court. The information must be furnished to the court in the form of Form 6 which must be filed with the clerk of the court in the manner prescribed by regulation 29. In the affidavit the ECSP must provide the court with the information requested either under paragraph 5 or 6 of the Form 5.
2.9
The form and manner of the making of an application by an ECSP for the extension of the period within which the required information must be provided to court or for the cancellation of a direction, which need to be prescribed in terms of section 4(3)(b) of the Act, are dealt with  in regulation 9 and Form 7. The application must be filed with the clerk of the court in the manner prescribed by regulation 29. 
2.10
Regulation 10 and Forms 8 and 9 give effect to section 4(4)(b) of the Act, prescribing the manner in which a court may request additional evidence by way of affidavit from an ECSP and the furnishing of such information by an ECSP. The request for additional evidence must be in the form of Form 8, which must be served on an ECSP in the manner prescribed by regulation 29. The ECSP must furnish the requested evidence by way of an affidavit in a form which corresponds substantially with Form 9 of the Annexure, which must be filed with the clerk of the court in the manner prescribed by regulation 29.
2.11
The form and manner in which the court must inform an ECSP of the outcome of  an application for cancellation of the direction or for the extension of the period within which such information must be furnished to the court, which need to be prescribed in terms of section 4(4)(d) of the Act, are dealt with  in regulation 11 and Form 10. The completed Form 10, in terms of which an ECSP is informed of the outcome of an application, must be served by the clerk of the court on an ECSP in the manner prescribed by regulation 29.
2.12
Regulation 12 gives effect to section 4(7)(b) and (c) prescribing the manner –

(a)
in which an ECSP must bring any change to the particulars of such an ECSP contained in the list contemplated in section 4(7) of the Act to the attention of the Director-General: Justice and Constitutional Development; and 
(b)
in which the Director-General must make the list and any subsequent amendments thereto available to all courts.
Regulation 12 provides that an ECSP must, in writing to the Director-General:  Justice and Constitutional Development, bring any change of particulars to his or her attention.  Regulation 12 further requires the Director-General to make the list and any subsequent amendments available on the internal website of the Department of Justice and Constitutional Development and to bring it to the attention of all courts by means of a Departmental communication.
2.13
The form of the direction to be issued to direct a station commander of a police station to determine the name and address or other information of a respondent which needs to be prescribed in terms of section 5(1)(b) of the Act as well as the manner of service of such direction, which need to be prescribed in terms of section 5(2) of the Act, are dealt with  in regulation 13 and Form 11.  Form 11 directs the station commander to contact the complainant and to investigate the matter with a view to determining the particulars of the respondent which must be furnished to the court on a date determined in the direction. Form 11 must be served by the clerk of the court or sheriff identified by the court on the station commander in terms of regulation 28.
2.14
Regulation 14 and Form 12 give effect to section 5(3)(a) of the Act, prescribing the form of the affidavit  in terms of which a station commander is to furnish particulars to a court. The affidavit must be filed with the clerk of the court by delivering the affidavit to him or her personally. Form 12 provides for the provision of the particulars of the respondent to the court under oath or affirmation.
2.15
The form and manner of the making of an application by a station commander for the extension of the period within which the required information must be provided to court or for the cancellation of the direction as required to be prescribed in terms of section 5(3)(b) of the Act are dealt with  in regulation 15 and Form 13. 
2.16
Regulation 16 and Forms 14 and 15 prescribe the manner in which additional evidence by way of affidavit can be requested by a court from a station commander and the furnishing of such information by the station commander as required to be prescribed in terms of section 5(4)(b) of the Act. The request for additional evidence (Form 14) must be served by the the clerk of the court or sheriff identified by the court on the station commander in the manner prescribed  by regulation 28. The responding affidavit by the station commander to furnish additional evidence to the court (Form 15), must be filed with the clerk of the court -
(a)
by delivering the affidavit to the clerk of the court personally; or

(b)
by  filing the affidavit in the manner prescribed by regulation 29  with the clerk of the court identified in the direction.
2.17
Regulation 17 and Form 16 give effect to section 5(4)(d) of the Act, prescribing the form and manner in which a station commander must be informed of the outcome of an application for the extension of period within which information must be provided to court or for the cancellation of the direction. Form 16 must be served on the station commander in the manner prescribed by regulation 29.
2.18
The form of an affidavit by a member of SAPS to provide information to court which was obtained during an investigation to determine a person’s full names and address or other information which may be necessary to identify or trace such person as required to be prescribed by section 6(3)(b) of the Act, are dealt with  in regulation 18 and Form 17. The affidavit must be filed with the clerk of the court by delivering the affidavit in duplicate to him or her personally.
2.19
Regulation 19 and Form 18 give effect to section 7(1) of the Act prescribing the manner in which a person must be subpoenaed as a witness or to provide any book, document or object to court.  The subpoena must be served upon the person in the manner prescribed by law for the service of process in Magistrates’ Courts. Form 18 - 

(a)
identifies the person who must hand the document to the person authorised  to serve subpoenas; 

(b)
identifies the person on whom the subpoena is to be served;

(c)
provides for the date and time on which the person that has been subpoenaed must appear before the court; and

(d)
gives a description of books, documents or objects that must be produced.

Form 18 also contains a warning, with reference to section 7(3) read with section 18(3), that a person commits an offence if he or she should fail to appear at the proceedings and/or fail to produce the requested books, documents or objects.
2.20
The form of the final protection order as is required to be prescribed in terms of section 9(1) and (4) of the Act and the manner in which the original protection order and a certified copy of the protection order and warrant of arrest must be served on the respondent and the complainant,  as required to be prescribed in terms of section 9(6) of the Act, are dealt with  in regulation 20 and Form 19. Form 19 is basically the same as Form 3, the interim protection order, which was  discussed under paragraph 2.4, above. In terms of regulation 20(2), the service of –

(a)
the original protection order on the respondent, in terms of section 9(6)(a) of the Act; and

(b)
a certified copy of the protection order and the warrant of arrest on the complainant, in terms of section 9(6)(b) of the Act,

must take place in the manner prescribed by regulation 28.

2.21
Regulation 21 gives effect to section 9(7) of the Act, prescribing the manner in which a clerk of the court must forward a protection order and warrant of arrest to a police station. Regulation 21(1) provides that certified copies of the protection order and warrant of arrest must be forwarded by the clerk of the court to the police station of the complainant’s choice -
(a)
in the manner prescribed by regulation 29; or

(b)
by sending certified copies thereof by registered post.

2.22
Regulation 22 and Form 20 give effect to section 11(1)(a) of the Act, prescribing the form of the warrant of arrest for the respondent. The warrant of arrest authorises and orders members of the SAPS to arrest the respondent in terms of section 11(4)(b) of the Act, if the complainant has stated in the attached affidavit that the respondent has breached a prohibition, condition, obligation or order of the protection order and there are reasonable grounds to suspect that the complainant or related person is suffering or may suffer imminent harm as a result of the alleged breach of the protection order by the respondent. The warrant of arrest also contains a note to members of the SAPS referring them to -
(a)
the provisions of section 11(5) of the Act (considerations that should be taken into account as to whether the complainant or related person is suffering or may suffer imminent harm); and 
(b)
the provisions of section 11(4)(c) (instances where a written notice may be handed to the respondent to appear before a court on a charge of contravening a protection order).
2.23
The form of the affidavit, which needs to be prescribed in terms of section 11(3) of the Act,  in terms of which the complainant may apply for a further warrant of arrest if the existing warrant of arrest has been executed or is lost or destroyed, is dealt with  in regulation 23 and Form 21.

2.24
The form of the affidavit regarding a contravention of a protection order, which needs to be prescribed in terms of section 11(4)(a) of the Act, is dealt with  in regulation 24 and Form 22. Form 22 is in the form of an affidavit which requires that -
(a) 
the particulars of the complainant and respondent;
(b)
the particulars of the protection order; and
(c)
information regarding the breach of the protection,

be provided by the complainant.
2.25
Regulation 25 and Form 23 prescribe the form of the written notice, as required in terms of section 11(4)(c) of the Act, which a member of the SAPS must hand to the respondent to appear before court if there are insufficient grounds to arrest the respondent on an allegation that the respondent contravened a protection order.
2.26
The manner to apply for the variation or setting aside of a protection order as required to be prescribed in terms of section 13(1) of the Act, is dealt with  in regulation 26 and Form 24. The application must be filed with the clerk of the court where the protection order was issued. The clerk of the court must serve the application by means of registered post, in accordance with regulation 28 on the other party. Form 24 also requires that the applicant must under oath provide reasons why the protection order must be set aside or amended.
2.27
Regulation 27 and Form 25 give effect to section 13(3) of the Act, prescribing the notice by which the parties are informed of the variation or setting aside of a protection order and the manner of forwarding it to the parties. Form 25 must be forwarded by the clerk of the court to the complainant and respondent by—      

(a)
registered post; or 

(b)
handing it to them personally.   
2.28
Regulation 28 provides that service of any document in terms of the Act or the regulations, except where the Act or regulations provide otherwise, must be effected immediately by -
(a)
the clerk of the court by handing or presenting for handing over a certified copy of the document to the person on whom the document is to be served or by sending a certified copy of the document to that person by registered post and endorsing the original document to this effect;

(b)
the sheriff in terms of the provisions of the Magistrates’ Courts Act, 1944 (Act No. 32 of 1944), and rules published in terms of section 6 of the Rules Board for Courts of Law Act, 1985 (Act No.107 of 1985); or
(c)
a peace officer in terms of the provisions of the Criminal Procedure Act, 1977 (Act No. 51 of 1977), relating to the service of subpoenas.
Provision is further made that where the court is satisfied that service cannot be effected in the manner prescribed by this regulation, or otherwise considers it necessary or expedient, it may make an order allowing service to be effected in a manner specified in such an order.
The following regulations provide for the service of documents in terms of regulation 28:
	Regulation
	Service of documents

	4(2)
	Service of an interim protection order on the respondent must be effected 

by the clerk of the court, the sheriff, or a peace officer in the manner prescribed by regulation 28.

	5(2)
	The notice and certified copies of the application and supporting affidavits must be served by either the clerk of the court, the sheriff or a peace officer on the respondent in the manner prescribed by regulation 28.

	6
	Certified copies of the interim protection order and original warrant of arrest must be served by either the clerk of the court, the sheriff or a peace officer on the complainant in the manner prescribed by regulation 28.

	13(2)
	The clerk of the court or sheriff must, in the manner prescribed by regulation 28, serve a direction in terms of which a station commander is directed to determine the name and address or other information of a respondent. 

	16(2)
	The clerk of the court or the sheriff must serve a request for additional evidence on a station commander in the manner prescribed by regulation 28.

	20(2)
	The service of –

(a)
the original protection order on the respondent, in terms of 


section 9(6)(a) of the Act; and

(b)
a certified copy of the protection order and the warrant of arrest 

on the complainant, in terms of section 9(6)(b) of the Act,

must take place in the manner prescribed by regulation 28.

	26(3)
	An application for variation or setting aside of a protection order must be served by the clerk of the court by registered post in accordance with regulation 28


Regulation 19(2) provides that after the court has issued a subpoena in terms of section 7(1) of the Act, the subpoena must be served upon the person affected thereby in the manner prescribed by law for the service of process in Magistrates’ Courts. 
2.29
Regulation 29 provides for the service, filing or forwarding of a document by facsimile. The service, filing or forwarding of a document by facsimile is effected by sending the document to a facsimile number of a person. The person who sends the document by facsimile must -
(a)
obtain a transmission verification report as to whether the document was successfully transmitted to the facsimile number of the other person;

(b)
phone the person to which the document was sent by facsimile to enquire whether the facsimile was received by him or her; and

(c)
complete a statement which corresponds substantially with Form 26.

The document which was sent per facsimile, the transmission verification report referred to in paragraph (a)  and the statement referred to in paragraph (c), must be kept as proof of service, filing or forwarding.  Regulation 29 further provides that where the court is satisfied that service, filing or forwarding of a document cannot be effected in the manner prescribed by this regulation, or otherwise considers it necessary or expedient, it may make an order allowing for the service, filing or forwarding of a document to be effected in a manner specified in such an order.
Form 26 is a declaration by a person that he or she has complied with regulation 29 when serving a document by facsimile.
The following regulations provide for the service of documents in terms of regulation 29:
	Regulation
	Service of documents

	7(2)
	The service of a direction by the clerk of the court on an ECSP must take 
place in the manner prescribed by regulation 29.

	10(2)
	A request for additional evidence must be served by the clerk of the 
court on an ECSP in the manner prescribed by regulation 29.

	11(2)
	The clerk of the court must serve a document, in the manner prescribed by
regulation 29, on an ECSP informing it of the outcome of an application
for the cancelation of the direction or for the extension of the period within
which the information must be provided to the court.

	17 (2)
	The clerk of the court must serve a document, in the manner prescribed by
regulation 29, on the station commander informing him or her of the 
outcome of an application for the cancellation of the direction or for the 
extension of the period within which the information must be provided to the 
court.


The following regulations provide for the filing or forwarding of documents by facsimile:

	Regulation 
	Filing or forwarding of documents

	8(1)
	The affidavit whereby ECSP must provide information to court must be filed with the clerk of the court in accordance with regulation 29.

	9(2)
	An application by an ECSP for the extension of the period within which the information must be provided to the court or for the cancellation of the direction, in terms of section 4(3)(b) of the Act must be filed with the clerk of the court in the manner prescribed by regulation 29

	10(4)
	Additional evidence requested by the court pursuant to an application by an ECSP for the extension of period within which information must be provided to court or cancellation of direction must be filed with the clerk of the court in the manner prescribed by regulation 29.

	15(2)
	An application by a station commander for extension of period within which information must be provided to court or cancellation of direction may be filed with the clerk of the court in the manner prescribed by regulation 29 with the clerk of the court.

	16(4)
	Additional evidence requested by the court pursuant to an application by a station commander ECSP for the extension of period within which information must be provided to court or cancellation of direction may be filed with the clerk of the court in the manner prescribed by regulation 29.

	21(1)
	Certified copies of the protection order and warrant of arrest must be forwarded by the clerk of the court to the police station of the complainant’s choice, inter alia, in the manner prescribed by regulation 29.


2.30
Regulation 30 of the draft regulations gives effect to section 19(1)(b)(i) of the Act and provides that the complainant who requires a document to be served in terms of the Act or these Regulations shall be responsible for the cost of such service. Provision is, however, made that the court manager may, after consideration of such proof as he or she may require, direct that the State is responsible for the fees of any service in terms of the Act or these regulations if he or she is satisfied that the complainant does not have the means to pay such fees, subject to available funds.  This regulation is almost identical to regulation 15 of the regulations made under the Domestic Violence Act.
2.31
Regulation 31 provides for the short title and commencement.
