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MEMORANDUM ON THE OBJECTS OF THE NATIONAL ENVIRONMENTAL MANAGEMENT LAWS SECOND AMENDMENT BILL, 2013
1.
PURPOSE OF BILL

The purpose of the Bill is to amend certain provisions under the National Environmental Management Act, 1998 (Act No. 107 of 1998).
2.
BACKGROUND
2.1
The National Environmental Management Act, 1998 (Act No. 107 of 1998) (NEMA) is the environmental framework legislation which provides for environmental management.  Other specific environmental management Acts were promulgated to deal with specific mediums of the environment, namely the National Environmental Management: Protected Areas Act, 2003 (Act No. 57 of 2003) (NEM: PAA), the National Environmental Management: Biodiversity Act, 2004 (Act No. 10 of 2004) (NEM: BA), the National Environmental Management: Air Quality Act, 2004 (Act No. 39 of 2004) (NEM: AQA), the National Environmental Management: Integrated Coastal Management Act, 2008 (Act No. 24 of 2008) (NEM: ICM) and the National Environmental Management: Waste Act, 2008 (Act No. 59 of 2008) (NEM: WA).
2.2
The Bill proposes amendments to certain provisions under NEMA, and most of the amendments were identified through the implementation of the Act and some originated from the Department of Cooperative Governance process of identifying legislation that hampers service delivery.

3.
OBJECTS OF BILL

Clause 1: Amendment of section 1

This amendment seeks to revise and insert certain definitions to provide clarity and to remove any ambiguity in the Act.

Clause 2: Amendment of section 11

The current provisions of section 11 are not aligned with the term of office of the new government.  The misalignment does not afford the elected government with a legal mandate to implement its priorities.

This amendment will change the timeframes for the preparation of environmental implementation plans and environmental management plans from 4 years to 5 years.

Clause 3: Insertion of section 16A

This amendment inserts a new section requiring national department responsible for environmental affairs, provincial departments responsible for environmental affairs and all metropolitan and district municipalities to prepare and publish environment outlook reports, within four years of coming into operation of the Bill and at intervals of not more than four years thereafter.  Not all provinces and municipalities are currently producing the environment outlook reports.  This section will ensure uniformity.  The environment outlook reports prepared by the provinces and municipalities will be prepared and published a year before the environmental implementation plans and environmental management plans in order to ensure that they feed into the national state of environment reports as well as environmental implementation plans and environmental management plans.  The amendment further requires the Minister responsible for environmental affairs to publish in the Gazette the procedure to be followed to compile the report, the format of the report and content of the report.  These reports provide information that could and should be used in planning and decision-making processes.

Clause 4: Amendment of section 24

The current heading of section 24 appears to highlight that the section is only about environmental authorisations and does not acknowledge that the section also covers other environmental instruments.  This amendment will change the heading of section 24 to integrated environmental management in order to highlight that the section is about much more than environmental authorisations. 
The current provisions of section 24 do not allow the Minister to conserve and manage those areas of the environment requiring further protection.  This amendment will insert a new subsection which empowers the Minister to restrict or prohibit certain developments in certain geographical areas for a certain period of time on certain conditions.

In addition, this section does not allow the Minister or MEC to develop norms or standards for non-listed activities, sectors or geographical areas.  This amendment will further provide the Minister or MEC, with the concurrence of the Minister, to develop norms or standards for non-listed activities, sectors or geographical areas.

Clause 5: Amendment of section 24C

There are differing views in relation to the applications for which the Minister is the competent authority.  The amendment seeks to provide the necessary clarity.  

Over the years Cabinet took a number of decisions declaring certain projects as national priority.  For example, the rapid energy plan projects.  Such decisions created challenges with respect to the competent authority to process the environmental authorisations applications for those priority projects.  This amendment will provide clarity that any activity relating to a matter that has been declared a national priority by Cabinet must be processed by the Department.   

The amendment also seeks to add new subsections to section 24C.  The additions propose that in instances where the MEC responsible for environmental affairs fails to take a decision within prescribed timeframes, an applicant may request, the Minister to take the decison.  

Clause 6: Amendment of section 24E

This section deals with the minimum conditions that must be contained in an environmental authorisation.  The current provisions only allow for the transfer of rights and obligations with respect to the environmental authorisation when there is a change of ownership in the property.

This amendment will ensure that an environmental authorisation provides for the transfer of rights and obligations even when there is no change in ownership in the property.
Clause 7: Amendment of section 24F

This is a consequential amendment as a result of moving all offences and penalties to be in one part of the Act, namely sections 49A and 49B. 
Clause 8: Amendment of section 24G

Over the years the Department noticed a trend in the abuse of the section 24G environmental authorisation process.  Most persons tend to commence with a listed activity without an environmental authorisation and later apply for a section 24G environmental authorisation.  These challenges, amongst others, pose serious dangers to the credibility of the environmental impact assessment process.   Therefore, the Department, in an effort to deal with the challenges, introduces more stringent provisions.  

The first amendment to section 24G changes the heading in order to clearly indicate that the section deals with consequences of unlawful commencement of listed activity.

The second amendment de-links section 24G from the commission of the section 24F offence.  The commencement of a listed activity without an environmental authorisation is an offence under NEMA, and the de-link approach will provide the Department, after assessing the facts, with options to either pursue criminal prosecution or allow for a rectification.  The Department has received inquiries regarding the applicability of section 24G to the unlawful commencement of the waste management activity under the National Environmental Management: Waste Act, 2008 (Act No. 59 of 2008).  The second amendment will also provide legal clarity on the applicability of section 24G to the unlawful commencement of the waste management activity under the National Environmental Management: Waste Act, 2008.
In addition, the section 24G does not contain a provision that allows the Minister to direct the applicant to stop the activity pending the processing of the application.  This has presented the Department with a challenge that while an application is being processed the applicant will continue with the activity and thereby causing further damage to the environment.  The third amendment to section 24G will provide the competent authority with a legal mandate to direct the applicant to stop the activity pending a decision on the application.   

The fourth amendment to section 24G will address the abuse of the process by strengthening the report with relevant information to assist the competent authority in taking an informed decision whether to issue or refuse an environmental authorisation.  The information pertains to the need and desirability of the activity within the area where the activity is situated. 

The Department has also received inquiries with respect to whether a competent authority may refuse to issue a section 24G environmental authorisation after the payment of the administrative fine.  The fifth amendment to section 24G will provide clarity on the three options that are at the disposal of the competent authority when processing a section 24G environmental authorisation application.  These are refusal to issue an environmental authorisation and direct rehabilitation, issue an environmental authorisation subject to certain conditions or defer a decision to issue an environmental authorisation where there is a criminal investigation.  
The Department has also observed the trends of persons budgeting for the section 24G administrative fine.  The sixth amendment will increase the section 24G administrative fine from R1 million to R5 million. 
Furthermore, with an objective of creating a culture of compliance with legislation the seventh amendment to section 24G will insert a new subsection providing legal clarity that the submission of a section 24G application does not derogate the environmental management inspectors’ legal responsibility of initiating and conducting criminal investigation and prosecution.

Clause 9: Amendment of section 24M

The regulated community appears to be confused with respect to the matter of exemption from the legal requirements to obtain an environmental authorisation for listed activity.  This amendment will reaffirm that no exemption may be granted from the legal requirements to obtain an environmental authorisation when intending to undertake a listed activity in terms of section 24 of NEMA.

The amendment will also allow for an exemption to be granted for a project intended to prevent or mitigate serious harm to the environment or property.

Clause 10: Amendment of section 24O

The Department from time to time develops and adopts guidelines and environmental management instruments with respect to environmental impact management.  Thereafter, the adopted environmental management instruments are relied upon when decisions are made with respect to an application for an environmental authorisation. This amendment will allow the competent authority to take into account any adopted environmental management instruments when considering an application for an environmental authorisation.  Adopted within this section refers to internal approval by the Director-General of the Department or Head of Department of a provincial department.  
Clause 11: Amendment of section 28

The environmental management inspectors are currently experiencing challenges when issuing the section 28 directive.  These challenges are due to the difficulty in implementing the duty of care requirement before the issuing of the directive.

The amendment will de-link the duty of care requirement that the directive must comply with before being issued. This amendment will allow for easier implementation of the section 28 directive by the Director-General of the Department of Environmental Affairs or Head of Department of a provincial department.
Clause 12: Amendment of section 30
This is a consequential amendment as a result of moving all offences and penalties under one portion of the Act, namely clause 22 (sections 49A and 49B). 

Clause 13: Insertion of section 30A

This amendment will allow a person to commence with a listed activity without an environmental authorisation for the purposes of preventing, containing or mitigating a disaster (declared in terms of the Disaster Management Act, 2002) or the effects of a disaster.

Clause 14: Amendment of section 31J

The current provisions of section 31J do not provide an environmental management inspector with a legal mandate to seize, without a warrant, any items used in the commission of an offence under NEMA or other specific environmental management Act.  This amendment will allow an environmental management inspector to seize, without a warrant, a vehicle, vessel, aircraft or any other transport mechanism which may afford evidence of the commission or suspected commission of an offence.  The amendment is also in line with section 20 of the Criminal Procedure Act, 1977 (Act No. 51 of 1977).
Clause 15: Amendment of section 31N
This is a consequential amendment as a result of moving all offences and penalties under one portion of the Act, namely clause 22 (sections 49A and 49B). 
Clause 16: Amendment of section 31Q
This is a consequential amendment as a result of moving all offences and penalties under one portion of the Act, namely clause 22 (sections 49A and 49B). 
Clause 17: Repeal of section 34A
This is a consequential amendment as a result of moving all offences and penalties under one portion of the Act, namely clause 22 (sections 49A and 49B). 
Clause 18: Insertion of section 39A
This amendment is not entirely new but was repealed when certain sections of the Environment Conservation Act, 1989 were repealed.  The asbestos regulations were developed in terms of similar provisions under the Environment Conservation Act, 1989.  From time to time certain products are introduced and used in the market but often their impact on the environment is not always regulated.  This amendment will provide the Minister with a legal mandate to develop regulate products that may have a detrimental effect on the environment.
Clause 19: Amendment of section 44

From time to time certain products are introduced and used in the market but often their impact on the environment is not always regulated.  This amendment will provide the Minister with a legal mandate to develop regulations to control products that may have a detrimental effect on the environment.  The amendment will also require the Minister to publish such regulations after consultation with all Cabinet members whose areas of responsible will be affected.  The current provisions of NEMA do not contain a provision that require the procedure and criteria for the determination of the section 24G administrative fine to be prescribed through regulations.  This procedure and criteria is important for persons to know how a section 24G administrative fine was calculated.  The amendment will provide the Minister with a legal mandate to develop regulations relating to the procedure and criteria to be followed in the determination of a section 24G administrative fine.

Clause 20: Amendment of section 47

This amendment will require the Department to submit the identified Regulations to Parliament before final publication in the Gazette.  The amendment is merely to clarify the interpretation of section 47(3).

Clause 21: Amendment of section 47D

The current provisions of section 47D only caters for two methods of delivering documents, namely, hand delivery or registered mail.  As a result, the section is not in line with current developments of business interactions.  This amendment will allow for the use of other mechanisms of delivering documents under the NEMA or other specific environmental management Act, namely, by fax, e-mail or ordinary mail.

Clause 22: Amendment of section 48

This amendment seeks to reiterate that NEMA is applicable to the State without exceptions.
Clause 23: Insertion of sections 49A and 49B

This amendment inserts new sections setting out all offences and penalties under NEMA. 

Clause 24: General amendment

This is a general amendment necessitated by the name changes in the Ministries of Water Affairs and Forestry and Minerals and Energy.  This amendment will update the Ministries name change wherever it appears in the NEMA.

4.
DEPARTMENTS CONSULTED

The following national Departments were consulted:

· Agriculture;
· Forestry and Fisheries;
· Cooperative Governance and Traditional Affairs;
· Defence and Military Veterans;
· Energy;
· Health;
· Human Settlements;
· Labour;
· Mineral Resources;
· Rural Development and Land Reform;
· Trade and Industry;
· Transport and Water Affairs.
These Departments are identified in schedules 1 and 2 to NEMA as national Departments exercising functions which may affect the environment or that involve the management of the environment.

4.
FINANCIAL IMPLICATIONS FOR STATE
The Bill does not create further financial liabilities to the State.

5.
PARLIAMENTARY PROCEDURE

5.1 
The State Law Advisers and the Department of Environmental Affairs are of the opinion that this Bill must be dealt with in accordance with the procedure prescribed by section 76(1) or (2) of the Constitution since it falls within functional areas listed in Schedule 4 to the Constitution, namely “Environment” and “Nature Conservation”.
5.2
The State Law Advisers are of the opinion that it is not necessary to refer this Bill to the National House of Traditional Leaders in terms of section 18(1)(a) of the Traditional Leadership and Governance Framework Act, 2003 (Act No. 41 of 2003), since it does not contain provisions pertaining to customary law or custom of traditional communities.
