DISCUSSION DOCUMENT FOR SUBCOMMITTEE ON REVIEW OF THE ASSEMBLY RULES: CONSIDERATION OF MEASURES REQUIRED FOR SPEAKER’S PROGRESS REPORT TO CONSTITUTIONAL COURT ON MOTIONS OF NO CONFIDENCE MOVED IN TERMS OF SECTION 102


PROPOSED RULE ADJUSTMENTS FOR CONSTITUTIONAL MOTIONS, INCLUDING MOTIONS OF NO CONFIDENCE IN TERMS OF SECTION 102 (INCORPORATING OPTIONS PROPOSED BY SUBCOMMITTEE MEMBERS)
The following proposed rule adjustments must be considered in view of the order by the Constitutional Court that the Speaker must submit a report to the Court by 14 March 2013 on the progress achieved in the process of ensuring that motions of no confidence are appropriately provided for in the Rules of the National Assembly. The judgment by Mr Justice J Davis in the Western Cape High Court on 22 November 2012 also informed some of the proposed rule adjustments.

At its meeting on 1 February 2013, the following issues were considered by the Subcommittee on Review of the Assembly Rules:
· The power to move a constitutional motion
· Is the right to have a motion of no confidence debated unfettered or can it be limited, eg in terms of frequency?

· What constitutional motions ought to be covered by the rules?
· Who schedules constitutional motions?
· Composition of, and decision-making in, the NA Programme Committee (not for inclusion in the Speaker’s report to the Constitutional Court)
The power to move a constitutional motion
Rule 94 as it stands currently already gives a member of the House the power to propose or give notice of a motion, including a constitutional motion. In order to achieve specificity, however, the following rule adjustment is proposed that will provide for a member to give notice of a constitutional motion as contemplated in Rule 98A (the relevant motions are then listed in new Rule 98A):

[Red: proposals by procedural staff]
Proposed Rule 94 – Nature of motions
A member may propose – 
(a) a subject for discussion;

(b) a draft resolution to give effect to a constitutional provision listed in Rule 98A(1); or

(c)  a draft resolution for approval as a resolution of the House.
Mr J H Jeffery (ANC) was of the opinion that the term “constitutional provision” in (b) had to be clarified, as it could be interpreted too widely. The words “listed in Rule 98A(1)” were therefore added.

No further suggestions were made in respect of this proposed rule adjustment.


Is the right to have a motion of no confidence debated unfettered or could it be limited, eg in terms of frequency?

If the present Rule 95(2)(a) is retained, the “Same question rule”, then a motion of no confidence can only take place once in an annual session of Parliament. The first option presented is a rule adjustment that will remove constitutional motions from the ambit of this rule and allow them to be scheduled at any time, subject to any further adjustments of the rule.
Proposed Rule 95(2)(a) – Same question rule

(2)(a)
No draft resolution shall be moved in this House which is the same in substance as a draft resolution which has been approved or rejected by it during the same session, unless it is a draft resolution giving effect to a constitutional provision listed in Rule 98A(1).

Mr Jeffery (ANC) asked whether the right to debate motions of no confidence was an unfettered right or whether such motions could be limited, for example in regard to their frequency or substance. He proceeded to ask whether a motion of no confidence brought by the Leader of the Opposition would have precedence over a motion proposed by a one-member party.

In response to other proposals, he indicated that he was not in favour of motions of no confidence automatically having precedence over other House business and neither would he support the request for a secret ballot to decide a motion of no confidence as the Constitution did not stipulate a secret ballot for the removal of the President, only for his election if more than one candidate were proposed.
He added that the Speaker ought to be able to rule a notice of motion of no confidence out of order if it were frivolous.
Mr L Suka (ANC) said that a motion of no confidence should consist of real or substantive issues that had to be debated. It should not just be done arbitrarily or just for the sake of doing it.

Dr M G Oriani-Ambrosini (IFP) said that it would be unconstitutional to require compelling reasons for a motion of no confidence in terms of section 102 to be entertained. It had to be done on demand, as it was a right that members enjoyed. He proposed that the frequency of no confidence motions be limited to once every six months, unless its urgency could be attested to by a third of members of the Assembly, in which case it would be scheduled. He argued that a motion of no confidence had to be decided by secret ballot, as members had to enjoy the same freedom of conscience in voting for the removal of the President as they did when electing him/her.
OPTION 1 TO PLACE LIMIT ON FREQUENCY OF NO CONFIDENCE MOTIONS

(proposed by Dr Oriani-Ambrosini and supported by Ms Kilian)
A proposed new Rule 95(3) to place limit on frequency of motions of no confidence
95(3)
Notwithstanding (2)(a) above, a draft resolution moved in terms of section 102 of the Constitution may only be considered by the House once every semester, unless attested to as urgent by at least one third of members of the Assembly.

Mr A Watson (DA) asked whether placing limitations on motions of no confidence would not be regarded as unconstitutional by the court. He proposed that there should not be limits on the frequency of motions proposed in terms of section 102 of the Constitution. He expressed support for the proposal that a constitutional motion had to be scheduled by the Speaker within seven days, thereby emphasising its urgency.
Ms C C September (ANC) asked why a deadlock -breaking mechanism similar to the Mediation Committee had not been explored? She also enquired why it was being proposed creating an ‘event’ every six months to debate a motion of no confidence in the President. She suggested that it should only be done upon request.

Ms Kilian (Cope) agreed with the proposal by Dr Oriani-Ambrosini that a motion of no confidence in terms of section 102 would only be entertained twice a year unless a certain number of members indicated that it was urgent. She argued that determining a threshold was not inappropriate, since many activities in Parliament were based on proportionality. The subcommittee needed to ensure, however, that it was not infringing on any rights nor was it being unconstitutional by creating thresholds. 

Ms Kilian also supported the concept of a secret ballot to decide on motions of no confidence.

She asked the legal advisers to advise on whether the right to move and debate a motion of no confidence was an unfettered right or whether the House could impose limitations, eg in respect of its frequency. She suggested that relevant references to the Constitutional Court’s ruling on private members’ bills could be included.
OPTION 2 TO ACCOMMODATE REQUEST FOR SECRET BALLOT
(proposed by Ms Kilian, supported by Dr Oriani-Ambrosini and opposed by Mr Jeffery)
Proposed new Rule 98(6) to make provision for secret ballot when deciding question on motion of no confidence
98(6)
At the request of the member in charge, and with the concurrence of a majority of the members present, a motion proposed in terms of Rule 94(b) may be decided by secret ballot in accordance with the procedure outlined in Schedule II to these rules.

Note: The rule has been drafted so that it can be applied to all constitutional motions listed in Rule 98A(1). If agreed, the schedule will be drafted.


What constitutional motions ought to be covered by the rules and in how much detail?
A new rule is proposed to outline the different types of constitutional motions that can be brought before the House, including those in respect of which it is being suggested that the Speaker will have residual powers:

Mr Jeffery (ANC) said that it was not necessary to repeat the content of the constitutional provisions. He suggested that it would suffice to list the constitutional provisions.
OPTION 3 TO HAVE LIST OF CONSTITUTIONAL MOTIONS INSTEAD OF CONTENT
(proposed by Mr Jeffery)
Proposed new Rule 98A 
98A – Constitutional motions

(1) The following provisions require a resolution of the Assembly, adopted in the manner set out in the relevant sections of the Constitution, 1996, for their execution:
(a) Dissolution of the Assembly before expiry of its term, as contemplated in section 50;

(b) removal of the Speaker or Deputy Speaker, as contemplated in section 52;

(c) removal of the President, as contemplated in section 89;

(d) motions of no confidence, as contemplated in section 102;

(e) removal of a judge, as contemplated in section 177; and

(f) approval of a state of defence, as contemplated in section 203.
(2) A constitutional motion, if proposed, must be considered by the House.

(3) When giving notice of a constitutional motion, a member shall read it aloud and deliver at the Table a signed copy of the notice for placing on the Order Paper the following day.
Ms  Kilian (Cope) asked the legal advisers to check that all the necessary provisions have been included in the proposed new rule, such as the motion required for the removal of the Speaker.
 

Who schedules constitutional motions?

At present the Speaker may amend notices of motion or deal with them in another way he/she deems proper. The judgment of Mr Justice J Davis, however, addresses possible residual powers for the Speaker, particularly in regard to constitutional motions.

The following new rules are proposed to give effect to those suggestions by giving the Speaker the power to schedule constitutional motions (ie to determine “when” they will be debated, since the question of “whether” they will be debated is no longer at issue) and attaching timeframes to the scheduling, as well as allowing the Speaker to determine how much time will be devoted to the debate on the motion after consulting the Chief Whip of the Majority Party. These powers are similar to those the Speaker already has when considering requests from members in terms of Rule 103 and Rule 104 (Matters of public importance and urgent public importance).
The judgment refers to a deadlock-breaking mechanism for constitutional motions and that is provided by the proposal to grant the Speaker the power to schedule constitutional motions and determine for how long they will be debated. Timeframes within which constitutional motions must be debated have also been proposed to provide for the court’s insistence on the urgency that must be attached to motions of no confidence, among others.

Proposed adjusted Rule 100 – Role of Speaker 
(1) Any notice of motion which offends against the practice or these rules may be amended or otherwise dealt with as the Speaker may decide.
(2) Within seven (7) working days of their notice appearing on the Order Paper and after consultation with the Leader of Government Business, draft resolutions proposed in terms of Rule 94(b) shall be scheduled for debate by the Speaker. 
(3) Draft resolutions proposed in terms of section 52 of the Constitution do not fall within the ambit of (2) above and are scheduled for consideration by the Programme Committee.
(4) The debate on a constitutional motion shall not exceed the time allocated for it by the Speaker, after consultation with the Chief Whip of the Majority Party as chairperson of the Chief Whips’ Forum.
Mr Jeffery (ANC) reminded members that the Speaker had specific powers where the rights of minorities were concerned.

OPTION 4 TO ALLOW THE SPEAKER TO SCHEDULE MOTIONS OF NO CONFIDENCE IF PROGRAMME COMMITTEE CANNOT REACH AGREEMENT TIMEOUSLY
(proposed by Mr Jeffery)

Proposed adjusted Rule 100 – Role of Speaker 
(1) Any notice of motion which offends against the practice or these rules may be amended or otherwise dealt with as the Speaker may decide.
(2) A draft resolution proposed in terms of Rule 94(b) shall be scheduled for debate by the Speaker if the Programme Committee fails to reach consensus on the scheduling of the motion within a reasonable time.
Ms Kilian (Cope) argued that no one had to decide on the scheduling of a motion of no confidence, since it had to take precedence over all other business. She also maintained that the time for the debate had to be determined beforehand and not less than 90 min or 120 min should be devoted to it.

OPTION 5 TO GIVE PRECEDENCE TO MOTION OF NO CONFIDENCE

(proposed by Ms Kilian)
Proposed adjusted Rule 100 – Role of Speaker 
(1) Any notice of motion which offends against the practice or these rules may be amended or otherwise dealt with as the Speaker may decide.

(2) A draft resolution proposed in terms of section 102 of the Constitution shall have precedence over other business of the Assembly and be debated at the earliest opportunity.

Dr Oriani-Ambrosini (IFP) was not in favour of giving any powers to the Speaker. He said that the scheduling should be decided by a committee of the House such as the Programme Committee. He argued that Speaker should not even be able to decide on whether a motion is frivolous or not.

Adv J H de Lange (ANC) has, subsequent to the meeting of the Subcommittee on 1 February 2013, indicated that he is of the opinion that the current rules in Chapter 8 – Discussion of Matters of Public Importance make sufficient provision for a motion of no confidence in terms of section 102 of the Constitution to be accommodated, scheduled and decided. Adv De Lange has said that those rules do not require any adjustment and his proposal is therefore included as Option 6 for the Subcommittee to consider.

OPTION 6 – TO USE CHAPTER 8 TO ACCOMMODATE NO CONFIDENCE MOTIONS

(proposed by Adv J H de Lange)

CHAPTER 8

DISCUSSION OF MATTERS OF PUBLIC IMPORTANCE
Matter of public importance
103.
(1)
A private member may request the Speaker to place a matter of public importance on the Order Paper for discussion.

(2)
The member shall make the request to the Speaker before the adjournment of this House on the previous sitting day.

(3)
Such a discussion shall not exceed the time allocated for it by the Speaker after consultation with the Leader [of Government Business].

(4)
If 15 minutes before the expiration of the allocated time a member other than the responsible Minister is speaking, the presiding officer shall interrupt such member and shall ascertain from the Minister whether or not he or she wishes to reply.

(5)
(a)
Questions of privilege may not be discussed under this Rule.
(b)
Matters already discussed by this House during the same session may not be discussed under this Rule.

Matter of urgent public importance
104.
(1)
A private member may on any sitting day request the Speaker in writing to allow a matter of urgent public importance to be discussed by this House.

(2)
The request shall be made to the Speaker before 12:00 on days on which this House sits at 14:15 or at least one hour prior to an earlier or later time appointed for a sitting.

(3)
If the Speaker grants the request, the presiding officer shall announce it in this House, and debate on the matter shall stand over until the time appointed by the presiding officer.

(4)
Such a discussion shall not exceed the time allocated for it by the Speaker after consultation with the Leader [of Government Business].

(5)
If 15 minutes before the expiration of the allocated time a member other than the responsible Minister is speaking, the presiding officer shall interrupt such member and shall ascertain from the Minister whether or not he or she wishes to reply.

(6)
(a)
Questions of privilege may not be discussed under this Rule.

(b)
Matters already discussed by this House during the same session may not be discussed under this Rule.

(7)
The Rule of anticipation shall not apply during such a debate.

(8)
Not more than one matter shall be discussed on the same day under this Rule.

A few technical considerations:

Section 102 provides that the House must debate and decide on a motion of no confidence. 
For motions to be considered, the following has to be taken into account: 
· In terms of the rules, notice must be given of a motion that will be moved (In Chapter 8 there is no provision for notice to be given, nor is there provision for notice to be dispensed with);

· In terms of the rules, the House cannot consider a draft resolution that is the same in substance more than once a year. The court has made it clear that a motion of no confidence cannot be subject to the same question rule (Chapter 8 has this rule both in 103 and 104); and

· A draft resolution remains a draft until the House has taken a decision, ie the House must be able to take a decision after the debate on a motion (There is no provision in Chapter 8 for decisions to be taken). 

Just on the surface of matters then, it does not appear that the existing rules in Chapter 8 for matters of public importance make adequate provision for a motion of no confidence to be entertained, even though it can be argued that such a motion is indeed matter of public importance. The argument of public importance or urgency can, however, be applied to many other matters that come before the House. Fact is, considerable changes will have to be made to the rules in Chapter 8 to accommodate a motion of no confidence (completely altering the rules for matters of public importance) or new rules will have to be drafted for inclusion. The rules for motions are contained in Chapter 7. Including a motion of no confidence in Chapter 8, as a motion to be dealt with separately from the others, does not appear logical.
Rules 103 and 104 were crafted for the purpose of making provision for a debate, at the request of a member, on a matter which is so urgent and topical that the Speaker can override the agreed programme of the House in order to have the debate. In fact, Rule 104 which is for matters of urgent public importance (in this case only something as serious as a state of war, eg) was specifically designed to make provision for a debate that is so compelling that it will take place on the same day that it is requested. 
One would have to consider whether a motion of no confidence in terms of section 102 is so urgent that one has to dispense with all the rules pertaining to motions, such as giving notice, and the format of its debate. The rules in Chapter 8 pertaining to the debate (eg 103(4) and 104(5)), cannot even be applied to accommodate the format of debate usually used for motions.
Chapter 8 contains three elements which may be what prompted Adv de Lange to suggest it as an option for motions of no confidence:

· Importance and topicality

· Urgency, ie dispensing with usual timeframes

· Allowing, on an urgent basis, the House to have a substantive debate on a matter that is important and topical
These elements have all been provided for in the new and adjusted rules that have been proposed for consideration by the Subcommittee and eventually the Rules Committee.


Composition of, and decision-making in, the NA Programme Committee (not for inclusion in Speaker’s report for Constitutional Court)

In the course of events surrounding the motion of no confidence that was proposed by the Leader of the Opposition last year, the composition of the NA Programme Committee came under scrutiny, for the first time since its inception, not only by the media and the public, but also by the courts.

As pointed out by the Speaker in his answering affidavit to the court, the Programme Committee can indeed vote should there be a dispute about a programming issue. It is unlikely to happen at this stage though, since opposition parties hold the majority of seats on that committee and the committee is not subject to Rule 125 which determines that parties are represented proportionately to their size in the House. 
In practice decisions had been by agreement or sufficient consensus. However, in the course of the last meeting(s), it became clear that this could no longer be the case. Retaining the current composition of the NAPC will place unnecessary strain on the functioning of the committee and therefore the following changes are proposed to the rules governing the Programme Committee in order to give the majority party a majority on the committee:
188.
Composition

(1) The Programme Committee consists of – 

(a) The Speaker;

(b) the Deputy Speaker;

(c) the House Chairpersons;

(d) the Leader of Government Business or a designated representative;

(e) the Chief Whip of the Majority Party;

(f) the Chief Whip of the Opposition; and

(g) the number of whips and party representatives that the Speaker may determine with the concurrence of the Rules Committee.

Scrap Rules 188(2) and 188(3).

Insert 

190A.
Decisions

A question before the Programme Committee is decided when a quorum in terms of Rule 133 is present and there is agreement among the majority of members present.

Mr Jeffery (ANC) proposed that consideration should be given to retaining the current composition of the NAPC but changing it to a consultative body. He proposed that the Chief Whip of the Majority Party could sign off the Order Paper after consulting the NA Programme Committee. He was of the opinion that the majority party ought to determine the programme of the House by virtue of its majority. However, he said that giving the ANC a majority on the committee would lead to quorum problems and a quorum was required at every meeting since decisions were taken at every meeting.
Dr Oriani-Ambrosini (IFP) agreed that the composition of the NAPC should be changed to give a majority to the ANC, who could then call in the numbers when there was a crisis. He added that he would have difficulty in ascribing such powers to the Chief Whip of the Majority Party unless there was a corrective mechanism, eg if one  third of NAPC members agreed, a matter would be taken to the House for decision. Then there would be political accountability.
Mr Watson (DA) said that the NAPC should continue to do its work.  If necessary, the composition of the committee could be changed. He indicated that he would support the smaller committee, ie where the smaller parties were represented by whips. 

Ms Kilian (Cope) said that she agreed that they would have to move to a Programme Committee where the ANC had the majority.  She suggested that they should look at Rule 103 and Rule 104 (Matters of Public Importance) where a definite role existed for the Speaker.

Ms S V Kalyan (DA) stated that it was not the majority party who decided the programme of the House in isolation. It was done in consultation with other parties in the NAPC. She agreed, however, that they would probably have to revisit the composition of the NAPC. She enquired further why opposition parties were not represented on the Technical Committee.
Mr L Suka (ANC) said that thought should be given to constituting NAPC according to proportionality of parties in House.



If agreed that the composition of the NAPC must be changed, one of the following options for the breakdown of the NAPC membership could be recommended to the Speaker and the Rules Committee for the remainder of the 4th Parliament:

	IF ALL PARTIES HAVE REPRESENTATIVES
	
	IF CLUSTERS OF SMALLER PARTIES ARE REPRESENTED BY WHIPS
	

	Speaker
	1
	Speaker
	1

	Deputy Speaker
	1
	Deputy Speaker
	1

	House Chairpersons
	3
	House Chairpersons
	3

	Leader of Government Business
	1
	Leader of Government Business
	1

	Chief Whip of the Majority Party
	1
	Chief Whip of the Majority Party
	1

	Chief Whip of the Opposition
	1
	Chief Whip of the Opposition
	1

	ANC
	15
	ANC
	8

	DA
	2
	DA
	2

	Cope
	2
	Cope
	2

	All other parties
	10
	IFP
	1

	
	
	ID, UDM, FF Plus
	1

	
	
	ACDP, UCDP, PAC, MF, Azapo, APC
	1

	
	37
	
	23


The current membership of the NAPC is 26.



Compiled by NA Table Staff







Enquiries: 082 369 8081
� Members of the Subcommittee must consider whether they want to identify all constitutional motions at this point or whether they only want to include the section 102 motions and leave the rest to be considered for inclusion as part of the Rules Review process. For technical purposes, since they pertain to the scheduling power being suggested for the Speaker, all constitutional motions that will fall within the ambit of those powers are identified and included below. The section 52 motion is relevant to the proposed rule, but will not fall under the Speaker’s powers.





� The motion on the removal of the Speaker and Deputy Speaker must be included in Rule 98A, but it will not be included in the powers given to the Speaker for scheduling motions and determining the time of the debate.
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