DISCUSSION DOCUMENT FOR SUBCOMMITTEE ON REVIEW OF THE ASSEMBLY RULES
RULE ADJUSTMENTS PROPOSED FOR SPEAKER’S REPORT TO CONSTITUTIONAL COURT


BACKGROUND

In his judgment on 22 November 2012, Mr Justice J Davis summarised the salient points in the case of Lindiwe Mazibuko, Leader of the Opposition in the National Assembly vs Maxwell Vuyisile Sisulu MP, Speaker of the National Assembly (First Respondent) and Dr Mathole Serofo Motshekga, MP, Chief Whip of the ANC (Second Respondent) with the following questions:
· Extracts/summaries from the judgment
(1) Does the National Assembly have a constitutional obligation to ensure that a motion of no confidence is debated in the House when tabled, in particular when it has been initiated by a minority party or parties?
· Section 102(2) presupposes that a motion of no confidence may be brought to the National Assembly. 
· There is manifestly a constitutional right, to be enjoyed by both majority and minority parties in the Assembly, to move a motion of no confidence in the President. 
· Within the context of the dispute, the right of an elected representative to bring a motion…captures the animating spirit of our democracy which is not to be reduced to the view of a transient majority.
(2) If there is such a constitutional obligation, is the debate to be treated with a matter of sufficient urgency so that it cannot be postponed for an unreasonably lengthy period?
· It cannot be within the gift of the majority party to decide upon the issue of the timing of this kind of motion…
· A motion of no confidence in the President of the Republic of South Africa must contain the idea of inherent urgency. 
· …The people are entitled, as citizens of South Africa, to hear what our national representatives have to say about a matter of such pressing importance. 
· I have consistently through this judgment employed the notion that a motion of no confidence must take place within a reasonable period. 
· …Time should be found to ensure it takes place expeditiously.

· Rules should be provided to ensure that the National Assembly rather than the courts make the determination as to when this occurs.

(3) It is clear that the Rules… do not provide the necessary deadlock‑breaking mechanism to ensure what should occur when an impasse occurs in this regard.
· Again the Rules do not provide for a determination of what constitutes urgency.

· …You must operate within a constitutionally compatible framework; you must give content to section 102 of the Constitution…

· Parliament may well have failed its constitutional obligation by omitting to provide a rule which…specifically deals with this express constitutional provision.

· A lacuna in the rules is an important deterrent against the exercise of the model of deliberative democracy as I have outlined it and subverts that which is envisaged by s102 of the Constitution: the conducting of a debate on a motion of no confidence in the President.

(4) Does the Speaker of the National Assembly have a residual power to schedule the debate, no matter the views of the majority party?

· …the first respondent does not have a residual power.
PROPOSED RULE ADJUSTMENTS TO ACCOMMODATE CONSTITUTIONAL MOTIONS, INCLUDING MOTIONS OF NO CONFIDENCE PROPOSED IN TERMS OF SECTION 102
The following proposed rule adjustments must be considered in conjunction with the ruling by Mr Justice J Davis in the Western Cape High Court on 22 November 2012 and the order by the Constitutional Court that the Speaker must submit a report to the Court by 14 March 2013 on the progress achieved in the process of ensuring that motions of no confidence are appropriately provided for in the Rules of the National Assembly.
1. In terms of the Rule 94, a member may propose or give notice of a constitutional motion. The following rule adjustment is proposed to achieve specificity by providing for a member to give notice of a constitutional motion:

Current Rule 94 – Nature of motions
A member may propose a subject for discussion, or a draft resolution for approval as a resolution of this House.
Proposed adjusted Rule 94 – Nature of motions
A member may propose – 

(a) a subject for discussion;

(b) a draft resolution to give effect to a constitutional provision; or

(c)  a draft resolution for approval as a resolution of the House.



2. The following rule is adjusted so that it will not prevent a constitutional motion from being proposed:

Current Rule 95(2)(a) – Same question rule
(2)(a)
No draft resolution shall be moved in this House which is the same in substance as a draft resolution which has been approved or rejected by it during the same session.
Proposed adjusted Rule 95(2)(a) – Same question rule
(2)(a)
No draft resolution shall be moved in this House which is the same in substance as a draft resolution which has been approved or rejected by it during the same session, unless it is a draft resolution giving effect to a constitutional provision.



3. A new rule is proposed to outline the different types of constitutional motions that can be brought before the House and to identify those motions in respect of which it is being suggested that the Speaker will have residual powers:

OPTION: Members of the Subcommittee must consider whether they want to identify all constitutional motions at this point or whether they only want to include the section 102 motions and leave the rest to be considered for inclusion as part of the Rules Review process. For technical purposes, since they pertain to the scheduling power being suggested for the Speaker, all constitutional motions are identified and included below.
Proposed New Rule 98A
98A
Constitutional motions
(1) Dissolution of National Assembly before expiry of its term (s50)
(a) In terms of section 50(1) of the Constitution, 1996, the President must dissolve the National Assembly if – 
(i) the Assembly has adopted a resolution to dissolve with a supporting vote of a majority of its members; and

(ii) three years have passed since the Assembly was elected.

(2) Removal of President (s89)
(a) In accordance with section 89(1) of the Constitution, 1996, the National Assembly, with a supporting vote of at least two thirds  of its members, may remove the President from office only on the ground of – 

(i) a serious violation of the Constitution or the law;

(ii) serious misconduct; or

(iii) inability to perform the functions of office.

(3) Motions of no confidence (s102)
(a) In accordance with section 102(1) of the Constitution, 1996, if the Assembly passes a motion of no confidence in the Cabinet excluding the President by a vote supported by the majority of its members, the President must reconstitute the Cabinet.

(b) In accordance with section 102(2) of the Constitution, 1996, if the Assembly passes a motion of no confidence in the President by a vote supported by a majority of its members, the President and the other members of the Cabinet and any Deputy Ministers must resign.
(4) Removal of a judge (s177)
In accordance with section 177 of the Constitution, 1996, the National Assembly may call on the President of the Republic, by a resolution adopted with a supporting vote of at least two thirds of its members, for a judge to be removed after the Judicial Service Commission has found that the judge suffers from an incapacity, is grossly incompetent or is guilty of gross misconduct.
(5) Approval of state of national defence (s203)

In accordance with section 203(3) of the Constitution, 1996, Parliament must approve a declaration of a state of national defence by the President of the Republic within seven days of the declaration, failing which it lapses.


4. At present the Speaker may amend notices of motion, ie motions proposing a subject for discussion or a draft resolution for approval, or deal with them in another way he/she deems proper. The judgment by Mr Justice J Davis, however, addresses possible residual powers for the Speaker, specifically in regard to constitutional motions. The following new rules are proposed to give effect to those suggestions by giving the Speaker the power to schedule constitutional motions (ie to determine “when” they will be debated, since the question of “whether” they will be debated is no longer at issue) and attaching timeframes to the scheduling, as well as allowing the Speaker to determine how much time will be devoted to the debate on the motion after consulting the Chief Whip of the Majority Party:
OPTION: An option is included that gives the Speaker the power to schedule constitutional motions only in cases when the NA Programme Committee cannot reach consensus within a reasonable time on when the debate should take place.
Current Rule 100 – Speaker may amend notices

Any notice of motion which offends against the practice or these rules may be amended or otherwise dealt with as the Speaker may decide.

Proposed adjusted Rule 100 – Role of Speaker 
(1) Any notice of motion which offends against the practice or these rules may be amended or otherwise dealt with as the Speaker may decide.
(2) A draft resolution proposed in terms of Rule 94(b) shall be scheduled for debate by the Speaker, after consultation with the Leader of Government Business, within seven (7) days of its notice being placed on the Order Paper.
(3) The debate on a constitutional motion shall not exceed the time allocated for it by the Speaker, after consultation with the Chief Whip of the Majority Party as chairperson of the Chief Whips’ Forum.
Optional adjusted Rule 100 – Role of Speaker 
(1) Any notice of motion which offends against the practice or these rules may be amended or otherwise dealt with as the Speaker may decide.
(2) A draft resolution proposed in terms of Rule 94(b) shall be scheduled for debate by the Speaker if the Programme Committee fails to reach consensus on its scheduling within a reasonable time.



5. OTHER RULE AMENDMENTS
In the course of events surrounding the motion of no confidence that was moved by the Leader of the Opposition last year, the composition of the NA Programme Committee came under scrutiny, for the first time since its inception, not only by the media and the public, but also by the courts.

As pointed out by the Speaker in his answering affidavit to the court, the Programme Committee can indeed vote should there be a dispute about a programming issue. It is unlikely to happen at this stage though, since opposition parties hold the majority of seats on that committee and the committee is not subject to Rule 125 which determines that parties are represented proportionately to their size in the House. In practice decisions had been by agreement or sufficient consensus. However, in the course of the last meeting(s), it became clear that this could no longer be the case.
The court requested a deadlock-breaking mechanism for constitutional motions and that has now been provided by the proposal to grant the Speaker the power to schedule constitutional motions and determine for how long they will be debated. Timeframes within which constitutional motions must be debated have also been proposed to provide for the court’s insistence on the urgency that must be attached to motions of no confidence, for example.
It has become evident that retaining the current composition of the NAPC will place unnecessary strain on the functioning of the committee. The following changes are therefore proposed to the rules governing the Programme Committee:

188.
Composition

(1) The Programme Committee consists of – 

(a) The Speaker;

(b) the Deputy Speaker;

(c) the House Chairpersons;

(d) the Leader of Government Business or a designated representative;

(e) the Chief Whip of the Majority Party;

(f) the Chief Whip of the Opposition; and

(g) the number of whips and party representatives that the Speaker may determine with the concurrence of the Rules Committee.
Scrap Rules 188(2) and 188(3).

190A.
Decisions
A question before the Programme Committee is decided when a quorum in terms of Rule 133 is present and there is agreement among the majority of members present.

One of the following options for the breakdown of the NAPC membership could be recommended to the Speaker and the Rules Committee for the remainder of the 4th Parliament:

	IF ALL PARTIES HAVE REPRESENTATIVES
	
	IF CLUSTERS OF SMALLER PARTIES ARE REPRESENTED BY WHIPS
	

	Speaker
	1
	Speaker
	1

	Deputy Speaker
	1
	Deputy Speaker
	1

	House Chairpersons
	3
	House Chairpersons
	3

	Leader of Government Business
	1
	Leader of Government Business
	1

	Chief Whip of the Majority Party
	1
	Chief Whip of the Majority Party
	1

	Chief Whip of the Opposition
	1
	Chief Whip of the Opposition
	1

	ANC
	15
	ANC
	8

	DA
	2
	DA
	2

	Cope
	2
	Cope
	2

	All other parties
	10
	IFP
	1

	
	
	ID, UDM, FF Plus
	1

	
	
	ACDP, UCDP, PAC, MF, Azapo, APC
	1

	
	37
	
	23


The current membership of the NAPC is 26.
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