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RESPONSE OF THE DEPARTMENT OF RURAL DEVELOPMENT AND LAND REFORM TO SC OPINION ON SPLUMB. 

1.
INTRODUCTION

1.1
The Portfolio Committee on Rural Development and Land Reform of the National Assembly (“the Portfolio Committee”) commissioned Senior Counsel (I Jamie Sc) to render a legal opinion on the Spatial Planning and Land Use Management Bill – B14 of 2012 (“SPLUMB”). The details of the instruction/brief to Counsel and the “Opinion” of Counsel (Opinion of I Jamie SC dated 25 October 2012) were subsequently (on 29th October 2012) considered by the  Department of Rural Development and Land Reform (“DRDLR”).

1.2
At the sitting of the Portfolio Committee on 31 October 2012 the Opinion was considered, and the DRDLR and the State Law Advisers were requested to respond to the Opinion for the benefit of the Portfolio Committee. At this meeting, the DRDLR indicated willingness to engage another Senior Counsel to assist in considering its responses to the issues raised in the Opinion.

1.3
At the sitting of the Portfolio Committee on the 14 November 2012 the DRDLR team, with Mr Sunday Ogunronbi presenting ex tempore, responded to the Opinion. This response is submitted without the benefit of DRDLR having engaged Senior Counsel to assist in preparing a formal response. The response hereunder is the DRDLR’s initial response to the Opinion. The DRDLR will endeavour to file a more detailed response by Senior Council supported by DRDLR in near future.

2.
ISSUES

2.1
SC Opinion considered a number of issues in relation to the constitutionality of the SPLUMB, principally, the followings:

2.1.1
non-encroachment or impairment of functional integrity of any sphere by another;

2.1.2
impact of other pieces of legislation regulating Spatial Development Frameworks on the SPLUMB;

2.1.3
non processing of the SPLUMB by the National House of Traditional Leaders in terms of section 18(1)(a) of the Traditional Leadership and Governance Framework Act No. 41 of 2003; 

2.1.4
independence of the Appeal processes set up in terms of SPLUMB, and the relationship of appeal processes in the Bill with other appeal processes in other pieces of legislation; 

2.1.5
adequacy of the transitional arrangements in the Bill;

2.1.6
constitutional feasibility of exemptions being granted from the purview of the Bill matters such as "mining" or "protection of prime and unique agricultural land"; 

2.1.7
adequacy of timeframes for the consideration and determination of land development applications in light of the heterogeneity of such applications;

2.1.8
constitutionality of the SPLUMB in the light of the Concourt DFA judgment; 

2.1.9
whether the SPLUMB constitute legislation authorised by either or both of Sections 44(2) and 155(7) of the Constitution; and generally, 

2.1.10
whether there has been constitutional and legislative compliance in the processing of the Bill.

2.2
The Opinion generally painted the provisions of the SPLUMB as inadequate, vague, invalid or unable to withstand constitutional scrutiny. 

2.3
In particular, the Opinion concluded that:

2.3.1
Chapters 2, 4 and 6 of the SPLUMB do not constitute legislation for the purposes of sections 44(2), 154(1) and 155(7) of the Constitution;

2.3.2
Sections 8(2)(b) and 14(e), read with 16(b), 9(3), 22(3), 32(5) and Chapter 4 of the SPLUMB constitute arbitrary provisions, that will not withstand constitutional scrutiny; and

2.3.3
Sections 2(2), 79a)(vi). Read with 51(5), (8(2)(b),14(e), 16(b), 10(2) and 22(2) are impermissibly vague and will not withstand constitutional scrutiny.

2.4
The DRDLR and the State Law Advisers, as sponsors and drafters of the SPLUMB respectively, were not afforded the opportunity of consultation or engagement with Senior Counsel before the Opinion was rendered.

3.
RESPONSES TO OPINION

3.1
The DRDLR, having engaged with the State Law Advisers who certified the SPLUMB as well as other legally qualified persons, nonetheless welcomes the opportunity to state the legal and constitutional bases for suggesting that the SPLUMB may not be flawed as presented by the Opinion. Notwithstanding, drafting improvements are being considered to ensure the greater clarity in respect of some of the issues tabled in the Opinion.

3.2
These responses will be structured to address the key issues raised in the Opinion.

3.3.
Is the Bill legislation within the meaning of Sections 44(2) or 155(7) of the Constitution? 
3.3.1
Though the SPLUMB professes in  Clause 2 that it is legislation envisaged in Section 44(2) or 155(7) of the Constitution, the following must still be determined before an opinion of constitutionality is rendered:

(a) 
which aspects of the Bill encroaches on a matter or matters falling within a functional area listed in Schedule 5 of the Constitution?

(b) 
if any encroachment is found, what are the policy and factual (evidential) considerations that support such intervention. Intervention must not just be important but "necessary".
(c) 
if the Bill or aspects of the Bill is/are found not to be "necessary" within the meaning of Section 44(2) it has to be determined nonetheless whether the whole legislative scheme fails or aspects of the Bill not relevant to Section 44(2) can be maintained as constitutionally valid.

(d) 
where the Bill deals with matters upon which both national and provincial may validly legislate (competence issue), whether the Bill presents cases of irreconcilable inconsistencies (the conflict issue), and the legal/constitutional consequence in the event of either or both of lack of legislative competence or conflict.

(e) 
what are those matters of exclusive provincial competence that the Bill has encroached upon?

3.3.2
Apart from its ipse dixit, Paragraph 29 of the Opinion does not state how the Bill encroach on the functional area of "provincial planning" so as to offer any motivation whether or not the Bill is "necessary" to intervene in any aspect of "provincial planning".  It is not just important to address the ambit of "provincial planning" as part of reaching a legal conclusion, it is vital that parts of the Bill offending and how those provisions offend the "provincial planning" functional mandate must be addressed.

3.3.3
Considering the issues raised in Paragraph 3.3.1, the Opinion  did not address the policy and factual (evidential) considerations that support such intervention mandated by Section 44(2) of the Constitution. The Constitutional Court case of the Ex Parte President of the Republic of South Africa in re: Constitutionality of the Liquor Bill  went into the policy and factual considerations why the Bill under review in that case was or was not a piece of legislation mandated in terms of Section 44(2) of the Constitution.

3.3.4
Yet in the absence of these policy and factual considerations the Opinion concluded that Chapters 2, 4 and 6 of the SPLUMB do not constitute legislation for the purposes of Sections 44(2), 154(1) and 155(7) of the Constitution. Before addressing these policy and factual considerations, it is important to address how Chapters 2, 4 and 6 of the SPLUMB individually relate to Sections 44(2), 154(1) and 155(7) of the Constitution.

3.3.5
Sections 44(2) of the Constitution allows National Parliament to legislate on a matter which is within Schedule 5 of the Constitution, and on which matter a provincial legislature has the competence to also legislate. As a result parliament does not have the power to legislate in these areas. This rule is subject to an exception contained in Section 44(2). This proviso allows the national legislature to ‘intervene’ and to legislate in Schedule 5 areas when the legislation is necessary to: maintain national security; to maintain economic unity; to maintain essential national standards; to establish minimum standards required for the rendering of services; or to prevent unreasonable action taken by a province which is prejudicial to the interests of another province or to the country as a whole.

3.3.6
When Section 44(2) applies, the national legislation automatically prevails. If the subsection does not apply, the national legislation will be invalid. Disputes about Schedule 5 powers will thus tend to be disputes that are primarily about legislative competence rather than conflict. So the primary consideration is whether the issues in chapters 2, 4 and 6 of the SPLUMB are (a) matters within Schedule 5 of the Constitution, and if there are (b) whether they are necessary within the meaning of Section 44(2) of the Constitution.

3.3.7
Chapter 2 of the SPLUMB deals with “development principles and norms and standards”. Chapter 4 deals with “spatial development frameworks”. Chapter 6 deals with land development management. 

3.3.8
The development principles in Chapter 2 are practically the same principles as are contained in Chapter 8 of the National Development Plan (NDP) issued by the National Planning Commission. The NDP stated:

“Overarching principles for spatial development
All spatial development should conform to the following normative principles and should explicitly indicate how they would meet the requirements of these principles:

· Spatial justice. The historic policy of confining particular groups to limited space, as in ghettoisation and segregation, and the unfair allocation of public resources between areas, must be reversed to ensure that the needs of the poor are addressed first rather than last.

· Spatial sustainability. Sustainable patterns of consumption and production should be supported, and ways of living promoted that do not damage the natural environment. 

· Spatial resilience. Vulnerability to environmental degradation, resource scarcity and climatic shocks must be reduced. Ecological systems should be protected and replenished.

· Spatial quality.  The aesthetic and functional features of housing and the built environment need to be improved to create liveable, vibrant and valued places that allow for access and inclusion of people with disabilities.

· Spatial efficiency. Productive activity and jobs should be supported, and burdens on business minimised. Efficient commuting patterns and circulation of goods and services should be encouraged, with regulatory procedures that do not impose unnecessary costs on development.”

3.3.9
The SPLUMB has in Clauses 6 and 7 given impetus to the Constitutional obligations imposed in the President and national executive in Section 85(2)(b) of the Constitution. It is neither rational nor logical that the economic geography and spatial patterns bequeathed by apartheid should not be a national mandate but of the provinces. Counsel has not in the Opinion advanced any reason why and how Clauses 6 and 7 are; (a) matters within schedule 5 of the Constitution, and if they are (b) how the SPLUMB has impacted on this exclusive provincial mandate as a prelude to determining whether such intervention (if any) are not necessary within the meaning of Section 44(2) of the Constitution.

3.3.10 
Clause 8 of the SPLUMB dealing with Norms and Standards cannot conceivably be a matter within Schedule 5 of the Constitution. The wording of Clause 8 do not render any construction as to impact on a provincial mandate. Counsel has not in the Opinion advanced any reason why and how Clause 8; (a) relates to matters within Schedule 5 of the Constitution, and if that is (b) how the SPLUMB has impacted on this exclusive provincial mandate as a prelude to determining whether such intervention (if any) are not necessary within the meaning of Section 44(2) of the Constitution.

3.3.11
Chapter 4 of the SPLUMB deals with preparation, content, legal effect and status of Spatial Development Frameworks. Spatial Development Frameworks are proposed as the key spatial planning tool for spatial re-ordering and structure. The Chapter mandates all spheres of government to develop Spatial Development Frameworks. Chapter 4 thus impacts on Schedule 5 of the Constitution in so far as it mandates provinces in Clauses 15 to 17 to compile, determine and publish a provincial development framework for the province. 

3.3.12 The SPLUMB neither creates a hierarchy of Spatial Development Frameworks nor thus does it subordinate a provincial spatial development framework to a national spatial development framework. The SPLUMB in Clause 12 requires harmony, alignment and coordination among the SDFs across the three spheres. 

3.3.13 As stated at Paragraph 61 in the Liquor Bill case by Cameron AJ: 

‘It is sufficient to say that, although our Constitution creates exclusive provincial legislative competences, the separation of the functional areas in Schedules 4 and 5 can never be absolute.’

3.3.14
The Constitutional Court in the Liquor Bill case considered that the concurrent jurisdiction of the national sphere and provinces over many important matters is evidence of the "soft" boundaries between national and provincial competences. The instances in the Constitution which refer to these "soft" boundaries include: 

· Section 125 expects that provinces will usually implement national legislation that falls within functional areas listed in Schedule 4; 

· the responsibility that provinces and the national government share for supporting local government; 

· the national sphere’s obligation to support provincial government, spelt out most clearly in Section 125; 

· the largely centralized revenue-raising power balanced by a constitutional requirement of equitable sharing of revenue; 

· the criteria set out in Section 146 for determining what law should prevail when national and provincial laws conflict (these assume that the national government will establish norms and standards which provinces will maintain); and,

· national powers of intervention in both the provincial and local sphere and provincial powers of intervention in local government.

3.3.15
Chapter 4 of the SPLUMB further gives effect to Chapter 3 of the Constitution which enjoins the principles of Cooperative Government. The subject matter of the SPLUMB – Spatial Planning – is inherently integrative as it seeks to vertically and horizontally align different plans as they are given spatial expression. It will be counterproductive to then have spatial plans such as SDFs across different geographic scales which are not harmonised and aligned. All Chapter 4 has proposed are the basis for such, it has not taken away or intruded into the provincial planning mandate so that provinces are emasculated from discharging their functions or exercising their powers.

3.3.16 Chapter 6 of the SPLUMB deals with land development management. The provisions of the SPLUMB in Chapter 6 are eminently and exclusively matters which fall within Schedule 4, Part B of the Constitution, particularly “Municipal Planning”. This meaning of Chapter 6 of the SPLUMB is confirmed by the Constitutional Court judgment in the DFA case.

3.3.17
Though the Opinion concluded that Chapters 2, 4 and 6 of the SPLUMB do not constitute legislation for the purposes of Sections 44(2), 154(1) and 155(7) of the Constitution, it will be assumed for the purpose of this response that Chapter 6 of the SPLUMB could only have conceivably offended Sections 154(1) and 155(7).

3.3.18
The Opinion by Counsel (paragraphs 70 to 72) does not, respectfully, assist in determining the offensive portions of chapter 6 of the SPLUMB as the provisions have largely dealt with the how (processes and procedures) of municipal land development management. The powers of municipalities over land development management have not been assumed by the national sphere in terms of chapter 6. The DRDLR contends that Chapter 6 of the SPLUMB amounts to not more than “broad managing or controlling” within the meaning and guidance of the Constitutional Court in the Certification Case.

3.3.19
It may be worth noting that the Opinion, in its quest to determine if the SPLUMB is legislation envisaged in Section 44(2) or 155(7) of the Constitution, conflated what amounts to an infraction of Section 44(2) with that of Section 155(7). The tests for determining compliance with either of Section 44(2) or 155(7) of the Constitution differ markedly. Moreso, the consequence attaching to either the competence issue or the conflict arising out of challenges on the basis of Section 44(2) or 155(7) of the Constitution also differ.  

3.3.20
A flaw in the Opinion is when several matters which are functional matters falling within Schedule 4, Part B of the Constitution, particularly Municipal Planning are stated to offend Section 44(2) of the Constitution. It is apposite to note that Section 44(2) deals only with matter falling within Schedule 5 of the Constitution. Instances in the Opinion include Paragraphs 38 to 47, 70 to 73, 90, and 110.2. 

3.3.21
This flaw glaringly informed Counsel’s Opinion in Paragraph 24 of the Opinion. The competence of the National Parliament to legislate on matters falling within Sections 154(1), 155(6) and (7) of the Constitution are not covered or constrained by Section 44(2). Section 44(2) deals only with matter falling within Schedule 5 of the Constitution. On the other hand Sections 154(1), 155(6) and (7) of the Constitution are functional matters falling within Schedule 4, Part B of the Constitution. 

3.3.22
In the event of both national and province electing to both legislate on a matter falling within Schedule 4, Part B of the Constitution, the issue will in all probability not be one of competence but of conflict between a national and a provincial legislation. If this ensues, both national and provincial laws will be constitutionally valid though a conflict must be resolved in terms of Section 146 of the Constitution. 

3.4
Determining "necessary" for purposes of  Section 44(2) of the Constitution (Paras 30 to 47 of the Opinion)
3.4.1
The Opinion contends that:

(a) 
Once the Bill proposes differentiated or varied approaches to dealing with a matter, then the Bill is deprived of its basis for necessity in terms of Section 44(2). As such a "doctrine of necessity" is predicated or assimilated into a doctrine of uniformity or so (see also para 110);

(b)  "Different" regimes on same subject is irreconcilably resulting into legal inconsistency. As such, once there are different regimes they must be inconsistent; and

(c) 
the Liquor Bill case offers the authority for the proposition that ones the SPLUMB "contemplates provisions different to those provided for in the" Bill it loses its Section 44(2) application.
3.4.2
As already stated, Section 44(2) refers to override of provincial competence not of municipal competence. The examples and instances cited in the Opinion (paras 35 - 47) to take the Bill out of the reach of Section 44(2) are of "municipal planning". The later matters are covered by Sections 155(7) read with Sections 151(4) and 154(1). Inconsistencies between the provisions alluded to in paras 35 - 47 of the Opinion are matters to be resolved in terms of Section 156(4). 

3.5.
Planning at different Scales (Paras 48 to 62)
3.5.1
The Opinion seeks to suggest that a definition of "municipal planning" can be achieved which isolates and distinguishes such from provincial or national planning. Once counsel concluded that Clause 5 of the SPLUMB did not do that he proceeded to find "vagueness" thus constitutional invalidity. 

3.5.2
In Wary Holdings v Stalwo and the DFA judgment of the Constitutional Court and the Lagoon Bay judgment, it was clear that the powers of each sphere, though distinct, are interrelated. The courts in all these instances gave possible instances of the overlaps, they did not enumerate all the sets of circumstances where the municipal planning powers start and where the provincial powers join-in.

3.5.3
In Stalwo, Kroon AJ stated at paragraph 80:

“I am not persuaded, however, that the enhanced status of municipalities and the fact that they have such powers is a ground for ascribing to the legislature the intention that national control over ‘agricultural land’ through the Agricultural Land Act, effectively be a thing of the past.  There is no reason why the two spheres of control cannot co-exist even if they overlap and even if, in respect of the approval of subdivision of ‘agricultural land’, the one may in effect veto the decision of the other.
  It should be borne in mind that the one sphere of control operates from a municipal perspective and the other from a national perspective, each having its own constitutional and policy considerations.  As adverted to earlier,
 land, agriculture, food production and environmental considerations are obviously important policy issues on a national level.  An interpretation of the Agricultural Land Act that would attribute to the legislature the intention to retain the national government’s role in effectively formulating national policy on these and other related issues, and to recognise the need for national policy to play a role in decisions to reduce ‘agricultural land’ and for consistency in agricultural policy throughout the country, is an interpretation that can and should properly be adopted.”

3.5.4
In Stalwo, Yacoob J also stated at paragraphs 127 - 128:

“The structure, functions and powers of municipalities were defined in the Constitution while the way in which the powers of the national, provincial and local spheres interrelated and came together was also authoritatively set out.  It is true that agriculture is, on the face of it, a functional area of concurrent national and provincial legislative competence. Crucial, however, for present purposes, is the way in which the power concerning planning is managed in our Constitution. Regional planning and development is, like agriculture, a concurrent functional area.  However, provincial planning is an exclusive provincial functional area.  But provincial planning does not include municipal planning.  Municipal planning is expressly stipulated as a local government function, over which both the national and provincial spheres exercise legislative competence.
The constitutional scheme is this.  Agriculture is a concurrent national and provincial legislative competence.  The functional area of agriculture cannot be said to exist in a hermetically sealed compartment. The functional area includes the determination of frameworks and policy that would be binding on all provinces and municipalities as well as legislation concerning implementation made by provinces binding upon municipalities.  Planning entails land use and is inextricably connected to every functional area that concerns the use of land.  There is probably not a single functional area in the Constitution that can be carried out without land.  Land-use planning must be done at three levels at least: provincial planning, regional planning and municipal planning”.

3.5.5
Paragraphs 60 to 62 of the Opinion must therefore be considered in light of the suite of administrative and implementation tools available to implement the SPLUMB once enacted. These include regulations, guidelines, norms and standards, amongst others, in line with Clauses 10 and 52 of the SPLUMB. Paragraph 61 of the Opinion only refers to one example in this regard, and not the reasoning of the court in the Lagoon Bay case.
3.6
Interpretation challenges and vagueness (Paras 63 to 86)
3.6.1
The Opinion contends that:

(a) 
to the extent that development principles may be interpreted differently by those to whom they apply, the purpose of Section 44(2) is defeated;

(b) 
matters such as desirable settlement patterns, rural revitalisation, urban generation (sic), the administrative processes thereof, a framework for desired land use pattern, etc are all matters that fall within the domain of provincial or local spheres of government;

(c) 
since norms and standards are not fully defined in Bill the purpose of Section 44(2) is defeated;

(d) 
consistency should be applied "as to compliance between the different frameworks with the development principles and the norms and standards" (para 78) or amongst different SDFs (paras 80 - 82) otherwise the envisaged scheme is not workable; and
(e) 
Clause 25(5)(a) is of little assistance to municipalities in ensuring a SDF which is integrative (para 83 - 85). 

3.6.2
The interpretive challenges in applying development principles raised by the Opinion are matters addressed in guidelines and other monitoring tools to be deployed for the implementation of the SPLUMB. Some of these issues are dealt with in the SDF Guidelines.

3.7
Relation between the Bill and the Municipal Systems Act (MSA) (Paras 87 to 91)

3.7.1
The Opinion contends that:
(i) 
the Municipal Systems Act (MSA) and its Regulations contain sufficient, comprehensive provisions to regulate municipal SDFs, and as such the SPLUMB regulating same creates an anomaly;
(ii) 
the MSA should be repealed if the desire is to regulate SDFs in the SPLUMB; and
(iii) 
it is not desirable to regulate SDFs in both the Bill and the MSA.

3.7.2
It is not correct that the MSA and its Regulations contain sufficient, comprehensive provisions to regulate municipal SDFs. The only provision in the MSA on municipal spatial development frameworks is contained in Section 26(e).

3.7.3
Section 26(e) of the MSA is not a regulatory provision for SDFs. Section 26 regulates the content of the Integrated Development Plans (IDPs) of Municipalities. Section 26 of the MSA only mentions and refers to an instrument that must be contained in the IDP, it does not authorise or mandate SDFs to be developed or how it should be developed or other substantive matters such as status, content, relationship with other plans, etc.

3.7.4
Counsel, in paragraph 88 of the Opinion, referred to other matters to be contained in the IDP of the municipality. What the Opinion omitted to state, and revealing its fundamental flaw, is that almost all matters listed in the Section 26 of the MSA are regulated in terms of other national pieces of legislation such as those on Municipal Finance Management, Disaster Management, Transport, Environmental Management, Human Settlement or Water.

3.7.5
The Opinion in paragraph 88.14 rightly stated that the Regulations to the MSA enjoined that Municipal SDFs must give effect to Chapter 1 of the Development Facilitation Act (albeit Counsel incorrectly stated that the DFA has now been repealed). To the extent that the SPLUMB proposes the repeal of the DFA, it can be argued that the MSA Regulations created a bridge between the MSA and the SPLUMB. Paragraph 89 of the Opinion could not therefore in the same breath be correct in so far as the MSA expects that the SDFs must comply with a different piece of legislation (the DFA, and to be replaced by the SPLUMB).

3.7.6
The claim in Paragraph 90 of the Opinion that there are “inconsistent provisions of the Bill” with those in the MSA is unfounded. No such evidence of inconsistency has been presented in the Opinion.
3.8
Different but consistent
3.8.1
Paragraph 34 of the Opinion states that: 

“The fact that the Bill contemplates provisions different to those provided for in the Act immediately raises the question of whether the legislation insofar as it deals with structures and procedures, is then “necessary” in the sense dealt with in the Liquor Bill Case.” (see also Paragraphs 41, 42, 44, 45, 103, 107).

3.8.2
The thrust of the Opinion appears to be that once the SPLUMB proposes to institute a “uniform, effective and comprehensive system” it may not offer any alternative way of achieving the goals of the SPLUMB. The Opinion essentially conflates the means and the ends. 

3.8.3
The Opinion claims in Paragraphs 30 to 33 with reference to Clauses 2(2) and 10(2) of the SPLUMB that it is difficult to see how provincial legislation which provides for different structures and procedures would not be inconsistent with the provisions of the Act.

3.8.4
In attempting to respond to these views presented in the Opinion, support is found in the Constitutional Court case in the Certification of the Kwazulu-Natal Constitution (CCT15/96) [1996] ZACC 17; 1996 (11) BCLR 1419; 1996 (4) SA 1098 (6 September 1996). 

3.8.5
The Certification of the Kwazulu-Natal Constitution referred to the power of a provincial legislature to adopt its own Constitution in terms of Section 160 of the interim Constitution. This power is additional to the legislative competence which is conferred on provincial legislatures by Sections 125 and 126 of the interim Constitution, but is expressly limited in Section 160(3): 

“A provincial constitution shall not be inconsistent with a provision of this Constitution, including the Constitutional Principles set out in Schedule 4: Provided that a provincial constitution may-

(a) provide for legislative and executive structures and procedures different from those provided for in this Constitution in respect of a province; and

(b) where applicable, provide for the institution, role, authority and status of a traditional monarch in the province, and shall make such provision for the Zulu Monarch in the case of the province of KwaZulu/Natal.”

3.8.6
In this regard it is important to note that the Certification of the Kwazulu-Natal Constitution case did not find anything wrong with the Section 160(3) of the Interim Constitution allowing provinces to create legislative and executive structures and procedures different from those provided for in this Constitution in respect of a province. Counsel’s conclusion in paragraph 33 of the Opinion thus contradict a position affirmed in Section 160(3) of the interim Constitution.

3.8.7
The Certification of the Kwazulu-Natal Constitution case also decided what amounted to legal inconsistency when the Full Court stated at Paragraph 24 that:
"It is important to stress that we are here dealing with the concept of inconsistency as it is to be applied to provisions in a provincial bill of rights which fall within the provincial legislature’s competence but which operate in a field also covered by Chapter 3 of the interim Constitution. For purposes of Section 160 there is a different and perhaps even more fundamental type of inconsistency, namely where the provincial legislature purports to embody in its constitution, whether in its bill of rights or elsewhere, matters in respect whereof it has no power to legislate pursuant to the provisions of Section 126 or any other provision of the interim Constitution. For purposes of the present enquiry as to inconsistency we are of the view that a provision in a provincial bill of rights and a corresponding provision in Chapter 3 are inconsistent when they cannot stand at the same time, or cannot stand together, or cannot both be obeyed at the same time. They are not inconsistent when it is possible to obey each without disobeying either. There is no principal or practical reason why such provisions cannot operate together harmoniously in the same field." Certification of the Kwazulu-Natal Constitution (CCT15/96) [1996] ZACC 17; 1996 (11) BCLR 1419; 1996 (4) SA 1098 (6 September 1996

3.8.8
The case of Certification of the Kwazulu-Natal Constitution established beyond doubt that we may have structures and procedures that are different yet consistent. Legal inconsistency will only arise where compliance with one set of provisions will lead to disobedience to the other.
3.9
Paragraphs 92 to 110
3.9.1
The Opinion stated that:

(a)
there are no comparable or sometimes multiple provisions for reconciliation of misaligned SDFs across the spheres.
(b)
 possible conflict with the IGR Framework Act is foreseen. 
(c)
raises issues of unfettered discretion or powers exercised outside of purview of parliamentary oversight.

(d)
that it is inconsistent for national to prescribe desired land use patterns when provinces are entitled to so do too.

3.9.2
The Opinion seems predicated on the assumption that SDFs of each of the three spheres are of equal weight and the interactions amongst the SDFs must be regulated in a similar or comparable manner. The Constitutional allocation and distribution of powers is predicated on a varied relationship between national and provincial, national and local, and the provincial and local. Sections 100 and 139 of the Constitution present an instance of this. It is therefore the case with the SPLUMB that the interaction between the SDFs recognises the soft boundaries between the frameworks. The Opinion is therefore not correct in the assumption that all SDFs must have same status (see Section106). Consequently, a Municipal Planning Tribunal cannot therefore treat as having equal weight the SDFs of each of the three spheres.  
3.9.3
On possible conflict with the IGR Framework Act, it is worth nothing that at least three Acts contain provisions which regulate intergovernmental relations in their specific sectors. These are: the Intergovernmental Fiscal Relations Act, 1997 (Act No.97 of 1997); the National Environmental Management Act, 1998 (Act No.107 of 1998); and the National Education Policy Act, 1996 (Act No.27 of 1996). We are therefore, of the view that there is no conflict with the IGR Framework Act where there is sector specific or subject matter intergovernmental relations legislation.
3.10
Arbitrariness (Paras 111 to 123)
3.10.1
The Opinion concluded that Clauses 8(2)(b) and 14(e), read with 16(b), 9(3), 22(3), 32(5) and Chapter 4 of the SPLUMB constitute arbitrary provisions, that will not withstand constitutional scrutiny.

3.10.2
Having taken a position that matters (except in respect of clause 32(5) of the SPLUMB) such as desirable settlement patterns, rural revitalisation, urban generation (sic), the administrative processes thereof, a framework for desired land use pattern, etc are all matters that fall within the domain of provincial or local spheres of government. The Opinion states thus the national sphere has no competence to legislate on this subjects on the ground of the ‘arbitrariness’ of these provisions. It is contended that these are functional matters falling within Schedule 4 of the Constitution thus concurrent to both National and Provincial. 

3.10.3
The Opinion raises the issue with the non-impediment provision in clause 7 of the SPLUMB read with the National Building Regulations and Building Standards Act 103 of 1977. While we concede the provisions of the clause 7 of the SPLUMB may not read well with the National Building Regulations and Building Standards Act 103 of 1977, it is equally the case that we cannot determine the constitutionality of a Bill by reference to old order legislation. The Constitutional validity or otherwise of a Bill can only be determined in relation to the Constitution. See the Affordable Medicines Trust and Others v Minister of Health and Another [2005] ZACC 3; 2005 (6) BCLR 529 (CC); 2006 (3) SA 247 (CC).

3.10.4
The DRDLR concedes to the possible overbreath of the powers of inspectors in the SPLUMB and will work with the State Law Advisers to ensure that the concerns raised are addressed.
3.11
Municipal Structures Act and the Traditional Councils (Paras 124 to 133)

3.11.1
The Opinion states that once the Local Government Structures Act mentions traditional "leaders" and not "council" and the TLGF Act does not expressly envisage the participation of the "Council" in proceedings of municipal councils, it is illegitimate for the Bill to do a combine reading to desire the result it aims for in Clause 23(2). This is not correct. Paragraph 130 of the Opinion reads Clause 23(2) of the SPLUMB as deriving authority from the Structures Act and if the Structures Act mentions “traditional leaders” the SPLUMB cannot so require that traditional councils perform this.
3.11.2
In our view, Clause 23(2) of the SPLUMB is a substantive provision in its own right, and does not derive validity from either of the Structures Act or the TLGF Act. Reference to the Structures Act and the TLGF Act with the qualifier “subject to” simply means that, and is different from “in terms of” or “in accordance with”. “Subject to” means the provisions of the Structures Act and the TLGF Act must also be complied with.
3.12
Municipal Planning in areas under Traditional Leadership (Paras 134 to 139)

3.12.1
The Opinion contends that extending the reach of municipal planning to areas previously administered by traditional authorities in terms of customary law and practice is unconstitutional. The Opinion refers to conflict with powers of traditional leaders (para 139.4) as envisaged in the TLGF Act.

3.12.2
The Opinion seems to conflate (a) the exercise of public power as vested in a sphere of government by the Constitution; and (b) the rights recognised by the Constitution. Schedules to the Constitution only recognise powers (functional mandates) of the three spheres, and in the exercise of these powers each of the spheres must recognize and give effect to the rights recognized by the Constitution. To suggest that a sphere of government is so excluded from exercising its mandate in a geographic space in the Republic is tantamount to creation of another sphere of government and the unconstitutional deprivation of powers of government. 
3.13
Tenure and Land Use (Paragraphs 140 to 145)
3.13.1
Paragraphs 140 to 145 of the Opinion allude to the inadequate treatment of tenure as evidence of arbitrariness. “Tenure” and “Land Use” are distinct though interrelated concepts. Tenure regulation is not a prerequisite to land use regulation, and vice versa. As such, the Opinion cannot be correct that except the SPLUMB addresses tenure is a substantive form, it may not be valid. “Tenure” and “Land Use” are usually and generally subject of different legislation both in here and internationally. The SPLUMB does not provide for tenure, but spatial planning and land use management.
3.14
On Vagueness (Paragraphs 146 to 154)
Save to state that regulations, guidelines, norms and standards will support the implementation and understanding of the Bill, the standard proposed in the Opinion may require further clarity.

4.
Conclusion
The Department appreciates the opportunity afforded to us to engage with the issues raised in the Opinion, and trust that these inputs will enrich the further deliberations by the Committee on this Bill.

Kind regards

SUNDAY OGUNRONBI

Chief Director: Spatial Planning & Information

Department of Rural Development and Land Reform

Date: 

� According to JUTA’s Constitutional Law of South Africa (“CLoSA”) “The first step in all competence and conflicts cases is always to examine both legislative schemes individually to determine whether they are independently competent. If either the provincial legislation, or the national legislation, or both, fail the test of competence, the offending statute or statutes are invalid and the conflict is illusory. On the other hand, in some cases both pieces of conflicting legislation will be fully competent and valid: as we have already noted, our Constitution allows for vast and important areas of concurrent national and provincial legislative competence.”


� In all questions of legislative competence, one must first determine the subject matter of the legislation under scrutiny. 


In DVB Behuising (Pty) Limited v North West Provincial Government and another 2001 (1) SA 500 (CC), 2000 (4) BCLR 347(CC) (‘DVB Behuising’) the ConCourt suggested that the categorisation of legislation may raise challenging questions of statutory interpretation that force the Court to engage delicate political issues.


According to the Constitutional Court in DVB Behuising, assigning legislation to functional areas ‘involves the determination of the subject matter or the substance of the legislation, its essence, or true purpose and effect, that is, what the [legislation] is about.’ 


An analysis of the subject matter of legislation is not just a global assessment of an entire Act. Different parts of a legislative scheme may be split up and characterized in different ways. 


The DVB Behuising Court writes:


"A single statute may have more than one substantial character. Different parts of the legislation may thus require different assessment in regard to a disputed question of legislative competence."


� Such co-existence of spheres of control was in fact earlier in operation.  For example, the Land Use Planning Ordinance 15 of 1985 (Cape) provided, in section 8, that the Administrator shall with effect from the date of commencement of the Ordinance make scheme regulations as contemplated in section 9 in respect of all land situated in the Province of the Cape of Good Hope to which the provisions of section 7 did not apply.  The latter section referred to land embraced in a town-planning scheme.  Section 9(1) provided that “[c]ontrol over zoning shall be the object of scheme regulations, which may authorise the granting of departures and                                                                                                                                                                                                                                                                                                                                                                                                                                                        subdivisions by a council”.  In terms of section 2, council meant “the council of a municipality or of a division”.  The existence of the control provided by these provisions over land outside a town-planning scheme was side-by-side with that of the control of the Minister through the Agricultural Land Act over the ‘agricultural land’ that was embraced in such land.


� Above [53](a).
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