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Report of the Ad Hoc Committee on the Protection of State Information Bill [B 6B - 2010] (National Assembly – sec 75), dated 27 November 2012:

The Ad Hoc Committee on the Protection of State Information Bill, having considered the subject of the Protection of State Information Bill [B 6B – 2010] (National Assembly – sec 75), referred to it, and classified by the JTM as a section 75 Bill, reports that it has agreed to the Bill with the following proposed amendments:

A: Proposed amendments:
Long title of the Bill

1. Long title page 2, after “of” to insert “sensitive state information; a system of classification, reclassification and declassification of state information; the protection of” and after “certain” to insert “valuable” and after “information” to omit “from” and substitute with “against”, and after “1982” to insert “(Act No. 84 of 1982);” 
Preamble
1. Preamble page 2, after “Constitution;” to insert new line, “ACCEPTING that the right of access to information is a cornerstone of our democracy;” 
2. Preamble page 2, after “ACKNOWLEDGING” to insert, “in accordance with section 36 of the Constitution”.
CONTENTS

1. On page 3, in line 10 amend heading by inserting “SYSTEM OF” before “CLASSIFICATION” and inserting after “CLASSIFICATION” to insert “, RECLASSIFICATION”.
CHAPTER 1

2. On page 5, line 19, in 1.(1)(a) under “classification of state information” to omit “12” and substitute with “10” and to omit “14” and substitute with “8”.

3. On page 5, line 21, to omit “under” and substitute with “in terms of”.
4. On page 5, line 24, to omit “12(1)” and substitute with “10(1)”.
5. On page 5, after line 33 to insert new line, “Espionage” means the offences referred to in section 34 of this Act”.
6. On page 5, line 38, in 1.(1)(a) under “head of an organ of state” after (Proclamation No. 103 of 1994) to insert “or section 1 of the Intelligence Services Oversight Act, 1994 (Act No. 40 of 1994)”.
7. On page 5, line 43, in 1.(1)(c) under “head of an organ of state” after “other” to insert “state”.
8. On page 6, line 63, to omit “54” and substitute with “51”.

9. On page 7, line 11, to omit “12(2)” and substitute with “10(2)”
10. On page 7, line 18, after “means” to insert “state”.

11. On page 7, line 30, to omit “12(3)” and substitute with “10(3)”.
12. On page 7, line 31, to omit “deny” and substitute with “infringe on the constitutional rights of” and after “individuals” to insert, “or deny them”.
13. On page 7, line 39, in clause 1(3), after the third “conflict” to insert, “taking into consideration the need to protect and classify certain state information in terms of this Act.” 
14. On page 7, line 40, to omit clause 1(4).
15. On page 7, in line 40, insert new clause 1(4), “(4) For the purposes of this Act a person has knowledge of a fact if-

(a) the person has actual knowledge of that fact; or

(b) the court is satisfied that-

(i) the person believes that there is a reasonable possibility of the existence of that fact; and

(ii) he or she fails to obtain information to confirm the existence of that fact.”

16. On page 7, after line 40, and new clause 1(4), insert new clause 1(5), “(5) For the purposes of this Act a person ought reasonably to have known or suspected a fact if the conclusions that he or she ought to have reached, are those which would have been reached by a reasonably diligent and vigilant person having both-

(a) the general knowledge, skill, training and experience that may reasonably be expected of a person in his or her position; and

(b) the general knowledge, skill, training and experience that he or she in fact has.”

Application of Act
Clause 3
1. On page 8, line 11 move clause 3(1) to become new clause 3(3) and omit “disclosure”. 

2. Reorder subsequent numbering omit clause (2) substitute with (1).

3. On page 8, line 14, in clause (a) insert after “to” the words “the cabinet”.

4. On page 8, line 16 in clause (b) insert after “gazette,” the words “after approval by parliament,” and after “manner” the words, “excluding all municipalities and all municipal entities,”.

5. On page 8 after line 18 insert new clause 3.(2):

“(2) In determining what constitutes “good cause” in subsection (2)(b) regard may be had to any one or more of the following factors:

(a) The nature of the information handled by the organ of state, including its implications for national security, its impact on international relations and related confidences;

(b) The need for protection of South African innovations; the desirability of the continued availability of information to members of the public;

(c) The competence and ability of the officials on the organ of state to classify, reclassify and declassify the information in accordance with the Act; and

(d) Whether the existing dispensation cannot protect the information.”
Clause 4
1. On page 8, from line 21 to line 23, to omit “clause 4”. 

Clause 5

2. On page 8, from line 24 to line 30 to omit “clause 5”

3. Move clause 5(2) to end of clause 6 with amendments stipulated in new clause 4(3) below.

Clause 6

4. Reorder subsequent numbering, on page 8 line 32, to omit “6” and replace with “4.(1)”.
5. On page 8, in line 47, to omit “some confidentiality and secrecy” and substitute with “The protection and classification of certain state information”.

6. On page 9, after line 4, insert new section 4(1)(i)(ii): 

“(ii) promote and support the functions and effectiveness of the Constitutional institutions supporting democracy; and” 

7. On page 9 line 5 renumber section “6.(i)(ii)” to “4.(1)(i)(iii)”

8. On page 9, after line 11 insert new “clause 4.(2)”:
“4.(2) Certain State information may, in terms of this Act, be protected against unlawful disclosure, alteration, destruction or loss.”
9. On page 9, after line 11 and after new “clause 4(2)” insert new “clause 4(3)”
“(3) State information in material or documented form which requires protection against unlawful disclosure may be protected by way of classification and access to such information may be restricted to the Cabinet, institutions referred to in section 181 of the Constitution and certain individuals who carry a commensurate security clearance.”
Clause 7

1. On page 9 in line 15 to omit “(7)” and substitute with “(5)”.

2. On page 9, in line 15 after “establish” insert “:” and insert new clause 5.(1)(i): 

“(i) policies, directives and categories for classifying, downgrading and declassifying state information;” and insert new clause 5.(1)(ii):

“(ii) conditions for the treatment and protection of classified information that is accessed by the institutions mentioned in section 181 of the Constitution in terms of 51(1) (m);” and insert new clause 5.(1)(iii):

“(iii) conditions for the protection against alteration, destruction or loss of State information created, acquired or received by that organ of State.”
1. On page 9 in line 21 to omit “54(4)” and substitute with “51(4)”.
3. On page 9, in line 23 to omit “54(4)” and substitute with “51(4)” and insert after 51(4) “and the Constitution.”
Chapter 5
1. On page 10, in line 2 insert “SYSTEM OF” before “CLASSIFICATION” and after “CLASSIFICATION” insert “,” after before “AND” insert “RECLASSIFICATION”.
2. On page 10, line 3 to omit “Part A”

3. On page 10, line 4 to omit “Classification”

4. On page 10, in line 5: Move clause 14 from page 11 lines 7 – 61 and insert on page 10 in line 5. 

5. Amendments to clause 14 will be dealt with in “clause 14” below.

Clause 10

1. On page 10, in line 6 to omit “10” and replace with “9”.

2. On page 10, in line 15 to omit “12” and replace with “11”.

Clause 11

1. On page 10, in line 17 omit “11” and replace with “10”.

2. On page 10, in line 18 to omit “14” and substitute with “8”.

3. On page 10, in line 26 to omit “14” and substitute with “8”.

Clause 12

1. On page 10, in line 28 to omit “12” and substitute with “11”.

2. On page 10, in line 36 after “cause” to insert “irreparable or exceptionally grave harm”.

Clause 13
1. On page 10, in line 38 to omit “13” and substitute with “12”.

2. On page 10, in line 39 to omit “12” and substitute with “11 or other provisions of this Act.”

3. On page 10, in line 43 after “as” to insert “confidential,”.
4. On page 10, in line 49 after “Constitution” insert “, excluding ordinary members of the South African Police Services and the South African Defence Force except those,” and on page 10 in line 51 to omit “12” and substitute with “11.”
5. On page 11, line 1 after “Services” to insert “authorized in terms of section 12 (6) of this Act”. 
Clause 14

1. On page 11 in line 7 after “classification” insert “, reclassification” and move new heading “Conditions for classification, reclassification and declassification” and clause 14 to page 10 line 5.

2. On page 11, in line 8 to omit “14” and substitute with “8. (1) 
3. On page 11, in line 10 to omit “Secrecy” and substitute with “Classification of state information”. 
4. On page 11, in line 12 to omit “an” and substitute with “breaches of the Prevention and Combating of Corrupt Activities Act, 2004 (Act No. 12 of 2004) or any other”. 
5. On page 11, in line 21 to omit “12” and substitute with “11”.
6. On page 11, in line 29 to omit “openness” and substitute with “the right to access to state information” and after “against” to omit “secrecy” and substitute with “the need to classify state information in terms of this Act”. 
7. On page 11, in line 39 to omit “may” and substitute with “must”.

8. On page 11, after line 56 to insert new clause (g):

“(g) cause demonstrable, irreparable or exceptionally grave harm to the national security of the Republic.”
Clause 15

1. On page 12, line 2 to omit “15” and substitute with “13”.

2. On page 12, in line 6 to omit “or” and substitute with “,”and after “Agency” to insert “or the relevant classifying organ of state”.
3. On page 12 in line 8 to omit “Part B”.

4. On page 12 in line 9 to omit “Declassification”.

Clause 16

1. On page 12 in line 11 to omit “16” and substitute with “14”.

Clause 17

2. On page 12 in line 24 to omit “17” and substitute with “15”.

3. On page 12 in line 28 to omit “12” and substitute with “11” and omit “14” and substitute with “8”.

Clause 18

1. On page 12 in line 33 to omit “18” and substitute with “16” 

2. On page 12 in line 39 to omit “12” and substitute with “11”.

3. On page 12 in line 40 to omit “14” and substitute with “8”.

Clause 19

1. On page 13 in line 2 to omit “19” and substitute with “17”.

2. On page 13 line 6 to move clause 17.(2), to new clause 17.(5).
3. On page 13 line 8 to omit “(3)” and substitute with “(2)”.

4. On page 13 line 9 to omit “14” and substitute with “8”.

5. On page 13 line 11 to omit “a substantial” and substitute with “any”.
6. On page 13 line 15 to omit “(4)” and substitute with “(3)”.
7. On page 13 line 20 to omit “(5)” and replace with “(4)”.

8. On page 13 line 22 to omit clause “19.(6)” and replace with:

“(5) In conducting such a review the head of an organ of state must take into account the conditions for classification and declassification as set out in this chapter.”
Clause 20

1. On page 13 in line 29 to omit “20” and substitute with “18”.

Clause 21

1. On page 13 in line 40 to omit “21” and substitute with “19”.

Clause 22

1. On page 14 in line 2 to omit “22” and substitute with “20”.

2. On page 14 in line 7 to omit “National Assembly” and substitute with “Parliament”.

3. On page 14 in line 8 to omit “National Assembly” and substitute with “Parliament”.
Clause 23

1. On page 14 line 26 to omit “23” and substitute with “21”.

2. On page 14 in line 34 to insert after “any” the word “political”.
3. On page 14 in line 40 to omit “and” and substitute with “or”.
4. On page 14 in line 41 after “theft” to insert “corruption, maladministration”.

Clause 24

1. On page 14 in line 44 to omit “24” and substitute with “22”.

2. On page 14 in line 48 to omit “the National Assembly” and substitute with “Parliament”.
3. On page 14 in line 50 to omit “the National Assembly” and substitute with “Parliament”.

4. On page 14 in line 52 after the third “the” to insert “National” and after “Assembly” to insert “the National Council of Provinces.”
5. On page 14 in line 55 to omit a committee of the National Assembly and to substitute with “the Joint Standing Committee on Intelligence”. 
6. On page 14 line 57 to omit “the National Assembly” and substitute with “Parliament”.
Clause 25

1. On page 15 in line 10 to omit “25” and substitute with “23”.

Clause 26

1. On page 15 line 14 to omit “26” and substitute with “24”.

Clause 27

1. On page 15 line 24 to omit “27” and substitute with “25”.

Clause 28

1. On page 15 line 34 to omit “28” and substitute with “26”.

Clause 29

1. On page 15 line 40 to omit “29” and substitute with “27”.

2. On page 15 in line 40 to omit “National Assembly” and substitute with “Parliament”.
Clause 30

1. On page 15 in line 43 to omit “30” and substitute with “28”.

2. On page 16 in line 2 after “Panel” to insert “by 31 December of each year.”
Clause 31

1. On page 16 in line 14 to omit “31” and substitute with “29”.

2. On page 16 in line 14 after “to” to insert “state”.
3. On page 16 in line 18 after the second “the” to insert “classifying”.

Clause 32

1. On page 16 in line 22 to omit “32” and substitute with “30”.

2. On page 16 line 27 to omit “19” and substitute with “17”.

Clause 33
1. On page 16 in line 33 to omit “33” and substitute with “31”.

2. On page 16 in line 36 to omit “17” and substitute with “15”.

3. On page 16 in line 38 to omit “14” and substitute with “8”.

Clause 34

1. On page 17 in line 2 to omit “34” and substitute with “32”.

2. On page 17 in line 3 to omit “and” and substitute with “, 2000 (Act No. 2 of 2000) or”.

Clause 35

1. On page 17 in line 14 to omit “35” and substitute with “33”.

Chapter 11
1. On page 17 in line 22 after “Espionage” to insert “and related”.
Clause 36

1. On page 17 in line 23 to omit “36” and substitute with “34”.

Clause 37

1. On page 18 in line 2 to omit “37” and substitute with “35”.

2. On page 18 in line 4 after “knows” to omit “or ought reasonably to have known” and after “state” to insert “to the detriment of the national security of the Republic.”
3. On page 18 in line 8 after “knows” to omit “or ought reasonably to have known” and after “state” to insert “to the detriment of the national security of the Republic.”
4. On page 18 in line 12 after “knows” to omit “or ought reasonably to have known” and after “state” to insert “to the detriment of the national security of the Republic.”
Clause 38

1. On page 18 in line 15 to omit “38” and replace with “36”.

2. On page 18 in line 18 after “knows” to omit “or ought reasonably to have known” and after “activity” to omit “or” and substitute with “that would”. 

3. On page 18 in line 22 after “knows” to omit “or ought reasonably to have known” and after “activity” to omit “or” and substitute with “that would”.

4. On page 18 in line 29 after “knows” to omit “or ought reasonably to have known”. 
5. On page 18 in line 33 after “knows” to omit “or ought reasonably to have known”.
6. On page 18 in line 39 after “knows” to omit “or ought reasonably to have known”.

7. On page 18 in line 44 after “knows” to omit “or ought reasonably to have known”.
Clause 39

1. On page 18 in line 49 to omit “39” and substitute with “37”.

Clause 40

1. On page 18 in line 54 to omit “40” and substitute with “38”.

Clause 41

1. On page 20 in line 14 to omit “41” and replace with “39”.

Clause 42

1. On page 20 in line 25 to omit “42” and substitute with “40”.

2. On page 20 in line 30 after “Disclosure” to insert “and Possession”.
Clause 43

1. On page 20 in line 31 to omit “43” and substitute with “41”.

2. On page 20 in line 31 after “discloses” to insert “or is in possession of” and after “classified” to insert “state” and after “disclosure” to omit “is” and substitute with “or possession”.

3. On page 20 in line 34 before “protected” to insert “is” and after “protected” to insert “or authorized” and after “2000)” to omit “or section 159 of” and substitute with “the Prevention and Combating of Corrupt Activities Act, 2004 (Act No. 12 of 2004),” and after “2008)” to insert with “, the Labour Relations Act (Act No. 66 of 1995), or the National Environmental Management Act (Act No. 107 of 1998);”.
4. On page 20 in line 36 to omit “authorized by any other law.” and substitute with “is authorized in terms of this Act or any other Act of the National Parliament; or”
5. On page 20 after line 36 to insert new clause (c) 

“(c) reveals criminal activity, including any criminal activity in terms of section 45 of this Act.”
Clause 44

1. On page 20 in line 38 to omit “44” and substitute with “42”.

Clause 45

1. On page 20 in line 41 to omit “45” and substitute with “43”.

Clause 46

1. On page 20 in line 45 to omit “46” and substitute with “44”.

2. On page 20 in line 47 to omit “three” and substitute with “two”.

Clause 47

1. On page 21 in line 2 to omit “47” and substitute with “45”. 

2. On page 21 in line 8 to omit “law” and substitute with “Prevention and Combating of Corrupt Activities Act, 2004 (No. 12 of 2004) as well as any other unlawful act or omission, incompetence, inefficiency or administrative error;”.
3. On page 21 in line 10 to omit “agency” and to substitute with “the Agency”.

Clause 48

1. On page 21 in line 19 to omit “48” and substitute with “46”.

Clause 49

1. On page 21 in line 24 to omit clause 49.

Clause 50

1. On page 21 in line 43 to omit “50” and substitute with “47”.

Clause 51

1. On page 21 in line 48 to omit “51” and substitute with “48”.

Clause 52

1. On page 22 in line 4 to omit “52” and substitute with “49”.

Clause 53

1. On page 23 in line 5 to omit “53” and substitute with “50”.

Clause 54

1. On page 23 in line 23 to omit “54” and substitute with “51”.

2. On page 23 in line 23 to omit “may” and substitute with “must”.

3. On page 23 in line 49 after “or” to insert “the”.

4. On page 23 after line 50 to insert new subsection (l):

“(l) “the procedure to be followed and the manner in which employees, officials, staff members or any other person who in any manner assists or has in the past assisted in carrying on or conducting the business of an organ of state may disclose breaches of the law or unlawful acts, or omissions, incompetence, inefficiency or administrative error.” 

5. On page 23 after line 50 to insert new subsection (m):

“(m) the procedure to be followed by institutions referred to in section 181 of the Constitution to access classified information and conditions relating to the treatment and protection of such information in terms of clause 7(1) for the fulfillment of their Constitutional and legislative mandate, including investigating and reporting.” 

Clause 55

1. On page 24 in line 37 to omit “55” and substitute with “52”.

2. On page 25 in line 2 to omit “agency” and substitute with “the Agency”.

3. On page 25 in line 9 to omit 14 and substitute with “8”. 

Clause 56

1. On page 25 in line 17 to omit ”56” and substitute with “53”.

Clause 57

1. On page 25 in line 20 to omit “56” and substitute with “54”.
B: Amendments considered by the Ad Hoc Committee but rejected by it

The following amendments, proposed by political parties, was considered by the Ad Hoc Committee but rejected by it and listed here in terms of NCOP Rule 211(2)(b):

1. Deletion of reference to municipalities from the Bill

1. The minority view held that all references to municipalities should be omitted from the Bill as no good cause could be shown for the inclusion of municipalities to classify documents. 
1. The Committee considered deleting the following clause:
1. On page 5 line 40 to omit clause (b) “(b) in the case of a municipality, the municipal manager appointed in terms of  40 section 82 of the Local Government: Municipal Structures Act, 1998 (Act No. 117 of 1998), or the person who is acting as such;” 
1. The majority view held that the deletion of clause (b) page 5 line 40 should not be omitted as it defined the head of an organ of state in terms of municipalities and rejected the deletion. The majority view held further that the amendment of 3(b) to exclude municipalities and municipal entities from the application of the Act would prohibit municipalities from classifying documents.
2. Definition of “National security”

2. The minority view proposed the definition of “National security” should be strictly defined by omitting “includes” on page 6 line 28 and including “means” to read, “National security” includes means the protection of the Republic…”
2. The Committee considered deleting the following clauses to further tighten the scope of the definition of “National security”:
2. On page 6 line 32, 35, 36, 38
2. Delete sub-clause (b) (i) page 6 line 32
2. Delete sub-clause (b) (iii) page 6 line 35
2. Delete sub-clause (b) (iv) page 6 line 36
2. Delete sub-clause (b) (v) page 6 line 38
2. Delete clause (c) page 6 line 43
2. On page 7 line 23: Definition of “state security matter”
‘state security matter’’ includes means any matter, which has been classified in terms of this Act and which is dealt with by the Agency or which relates to the functions of the Agency or to the relationship existing between any person and the Agency;

2. The majority view held that the term “National security” should retain “includes” as the changing nature of the national security environment required the prompt action of the State Security Agency to protect the Republic. The deletion of the sub-clauses was therefore rejected.
3. Question raised regarding tagging of the Bill

3. The minority view held that the Bill was incorrectly tagged as the definition defined “archives” as follows:
3. ‘‘archive’’ means the National Archive or any archive established in terms of a provincial law and includes an archive kept by an organ of state;”.
3. The minority view held that provincial archives were an exclusive provincial legislative competence in terms of Schedule 5 of the Constitution of the Republic of South Africa 1996, (Act no 108 of 1996) and the Bill should have been tagged a section 76 Bill.
3. The Committee considered a proposal to delete all references to provincial archives but based on a legal opinion from the State Law Advisors, addressing the Western Cape Minister of Cultural Affairs and Sport’s concerns regarding the tagging of the Bill, rejected the deletion of the definition of National archives.
4. Deletion of “valuable information” from the Bill

4. The minority view held that valuable information, whilst being important and requiring protection, should not form part of the Bill as their protection could be handled through amendments to other legislation that dealt with valuable information. 
4. The majority view supported the Department of State Security’s assertion that the protection of valuable information is critical to the protection of human security which forms the bedrock of national security. The state’s inability to protect valuable documents, such as a birth certificate, would undermine the state’s ability to protect its citizenry. The birth certificate, as an example of valuable information, proves citizenship and birthright and requires protection in terms of this Bill. The majority view of the Committee was not convinced that valuable information should be removed from the Bill
5. Proposed amendments to restrict application of Bill to Security Services

5. The minority view proposed that the Bill should be restricted to the security services of the republic and proposed to delete reference to oversight bodies as mentioned in the Bill with regard to clause 3(2)(a) to delete “and the oversight bodies” on Page 8 line 14 to read:
5. “(a) apply to the security services of the Republic and the oversight bodies referred to in Chapter 11 of the Constitution; and”.
6. Severability of protected information from parts of a document not requiring protection

6. The minority view held that the legislation ought to require that any information in a record that is not protected, and that can be severed from the protected information, be disclosed as this would be in keeping with section 36(1)(e) of the Constitution that requires any limitation of the Bill of Rights to be applied in the least restrictive sense whilst still accomplishing its purpose. 
6. The Committee considered deleting clause 13(5) on page 10 line 46 and replacing it with:
6. “If a record contains information that must be classified in terms of any provision of this Act, then every part of such record that does not contain such information must, despite any provision of this Act, remain unclassified.” 
6. The proposed amendment was rejected as there was provision made to review classified information and to apply for access to classified information and these amendments were further strengthened by the proposed amendments from the majority.
7. Report and return of classified information

7. On page 12 line 2 amend clause 15
Delete existing Clause 15 and replace with the following;
15. “Any person who is in possession of a classified record knowing that such record has been unlawfully communicated, delivered or made available other than in the manner and for the purposes as contemplated in this Act, except where such possession is for any purpose and in any manner authorised by law must report such possession and return such record to a member of the South African Police Services or of the Agency where it shall be dealt with in the manner as prescribed in this Act, except, or;

(1) Where the person in possession has, within 14 days of receipt, applied for declassification as contemplated in this Act, or

(2) Where the person in possession has, within 14 days of receipt, applied to the Classification Review Panel for a STATUS review of the classification as is contemplated in this Act, or

(3) Where the person in possession has, within 14 days of receipt, applied to a court of law for an urgent review of the classification of the classified records or parts thereof, or 
(4) Where the information or a part thereof that is contained in the classified record has been improperly classified in terms of this Act.”
8. Independence of the Classification Review Panel
8. The minority view argued that the Bill had to ensure the Classification Review Panel’s independence as this would ensure a fair process of assessing the classification of documents. The following proposals amending the reporting function, and financial independence of the Classification Review Panel was tabled: 
8. On page 13 line 31 insert new clause 20(2) to read: “(2) The operations of the Classification Review Panel shall be financed/funded by way of a direct appropriation by parliament to a separate budget vote.”
8. Clause 21(2) Delete “, with the concurrence of the Minister,” on page 13 line 47 to read: “(2) The Classification Review Panel may, with the concurrence of the Minister, make rules not in conflict with this Act for matters relating to the proper performance of the functions of the Classification Review Panel, including—“
8. Clause 25 delete “the Minister with the concurrence of the Minister of Finance” and replace with “Parliament” on page 15 Line 11 to read: “25. Members of the Classification Review Panel and staff of the Classification Review Panel must be paid such remuneration and allowances as determined by the Minister with the concurrence of the Minister of Finance Parliament.”
9. Appeal to review refusal for access to classified information
9. DA proposal:

Clause 19(6) insert “but must in any event within 14 days after the request is received either grant or refuse the request. If the request is refused, the head of the organ of state must provide adequate reasons for such refusal.” after “declassification” on page 13 line 25 to read:

“(6) (5) If an application for a request referred to in subsection (1) is received, the head of the organ of state concerned must within a reasonable time conduct a review of the classified  information  held  by  that  organ  of  state  relating  to  the  request  for declassification but must in any event within 14 days after the request is received either grant or refuse the request. If the request is refused, the head of the organ of state must provide adequate reasons for such refusal.”
9. Clause 31(1) insert semicolon after “appeal to” and new clause “31(1)(a) the relevant Minister of the organ of state; or” on page 16 line 15 and insert new clause “31(b) the classification review panel.” to read: “31. (1) Any person who is refused access to information in terms of this Act may appeal to; (a) the relevant Minister of the organ of state in question; or (b) the Classification Review Panel where such panel has not yet reviewed the classification in question, or to (c) a court.” 
9. Clause 31(2) delete “30 days” and replace with “6 months” on page 16 line 16 to read: “(2) Any appeal referred to in subsection (1) must be lodged within 30 days 6 months of receipt of the decision and the reasons therefor.”
10. Proposals to omit minimum sentences

10. Proposals were tabled to omit minimum sentences from the Bill with the minority view arguing that the courts would be the arbiters of the crime and the court should have the discretion to impose the appropriate sentencing.
11. Proposals to narrowly define intention

11. Proposals were tabled to delete intention and the clause “ought reasonably to have known” from the Bill:
11. Clause 36(1)(a)
DA proposal:

Clause 36(1)(a) delete “intentionally” and replace with “with the intention to benefit a foreign state” on page 17 line 25 and insert “communicating such information” after “person” in line 26 and delete “or ought reasonably to have known” in line 26 and delete “or indirectly” in line 27 to read:  

“(a) to unlawfully and intentionally with the intention to benefit a foreign state communicate, deliver or make available state information classified top secret which the person communicating such information knows or ought reasonably to have known would directly or indirectly benefit a foreign state-; or” 

11. COPE proposal:
Clause 36(1)(a) delete “intentionally” and replace with “with the intention to cause harm to national security” on page 17 line 25 and delete “or ought reasonably to have known” in line 26 and delete “or indirectly” in line 27 to read:

“(a) to unlawfully and intentionally with the intention to cause harm to national security communicate, deliver or make available state information classified top secret which the person knows or ought reasonably to have known would directly or indirectly benefit a foreign state-; or”

11. Clause 36(1)(b)

DA proposal:

Clause 36(1)(b) delete “intentionally” and replace with “with the intention to benefit a foreign state” on page 17 line 28 and delete “or ought reasonably to have known would directly or indirectly benefit a foreign” and replace with “would be communicated to a foreign state or agent and would directly benefit a foreign state” after “knows” in line 29 to read:

“(b) to unlawfully and intentionally with the intention to benefit a foreign state make, obtain, collect, capture or copy a record containing state information classified top secret which the person knows or ought reasonably to have known would directly or indirectly benefit a foreign would be communicated directly to a foreign state or agent and would directly benefit a foreign state.”

11. COPE proposal:

Clause 36(1)(b) Delete “intentionally” and replace with “with the intention to cause harm to national security” on page 17 line 28 and delete “or ought reasonably to have known” on page 17 line 29 and delete “or indirectly” in line 30 to read:

“(b) to unlawfully and intentionally with the intention to cause harm to national security make, obtain, collect, capture or copy a record containing state information classified top secret which the person knows or ought reasonably to have known would directly or indirectly benefit a foreign state.”
11. Clause 36(2)(a)
COPE proposal:

Clause 36(2)(a) delete “intentionally” and replace with “with the intention to cause harm to national security” on page 17 line 34 and delete “or ought reasonably to have known” on page 17 line 35 and delete “or indirectly” in line 36 to read:

“(a) to unlawfully and intentionally with the intention to cause harm to national security communicate, deliver or make available state information classified secret which the person knows or ought reasonably to have known would directly or indirectly benefit a foreign state-; or”

11. Clause 36(2)(b)
COPE proposal:

Clause 36(2)(b) delete “intentionally” and replace with “with the intention to cause harm to national security” on page 17 line 37 and delete “or ought reasonably to have known” on page 17 line 38 to read:

“(b) to unlawfully and intentionally with the intention to cause harm to national security make, obtain, collect, capture or copy a record containing state information classified secret which the person knows or ought reasonably to have known will directly benefit a foreign state.”

11. Clause 36(3)(a)
DA proposal:

Clause 36(3)(a) delete “intentionally” and replace with “with the intention to benefit a non state actor engaged in hostile activity” on page 17 line 42 and delete “or ought reasonably to have known” on page 17 line 43 and delete “or indirectly” on page 17 line 44 to read:

“(a) to unlawfully and intentionally with the intention to benefit a non state actor engaged in hostile activity communicate, deliver or make available state information classified confidential which the person knows or ought reasonably to have known would directly or indirectly benefit a foreign state; or”
11. COPE proposal:

Clause 36(3)(a) delete “intentionally” and replace with “with the intention to cause harm to national security” on page 17 line 42 and delete “or ought reasonably to have known” on page 17 line 43 and delete “or indirectly” on page 17 line 44 to read:

“(a) to unlawfully and intentionally with the intention to cause harm to national security communicate, deliver or make available state information classified confidential which the person knows or ought reasonably to have known would directly or indirectly benefit a foreign state; or”

11. Clause 36(3)(b)
DA proposal:

Clause 36(3)(b) delete “intentionally” and replace with “with the intention to benefit a non state actor engaged in hostile activity” on page 17 line 46 and delete “or ought reasonably to have known” on page 17 line 47 and delete “or indirectly” on page 17 line 48 to read:

“(b) to unlawfully and intentionally with the intention to benefit a non state actor engaged in hostile activity make, obtain, collect, capture or copy a record containing state information classified confidential which the person knows or ought reasonably to have known would directly or indirectly benefit a foreign state.”

11. COPE proposal:

Clause 36(3)(b) delete “intentionally” and replace with “with the intention to cause harm to national security” on page 17 line 46 and delete “or ought reasonably to have known” on page 17 line 47 and delete “or indirectly” on page 17 line 48 to read:

“(b) to unlawfully and intentionally with the intention to cause harm to national security make, obtain, collect, capture or copy a record containing state information classified confidential which the person knows or ought reasonably to have known would directly or indirectly benefit a foreign state.”
11. On page 18 line 49 in clause 39
COPE proposal:

On page 18 line 49 in clause 39 to delete “or has reasonable grounds to believe or suspect,”

11. Clause 40(1)
COPE proposal:

Clause 40(1) delete “intentionally” and replace with “with the intention to cause harm to national security” on page 18 line 56 to read:

“40. (1) Subject to the Regulation of Interception of Communications and Provision of Communication-Related Information Act, 2002 (Act No. 70 of 2002), a person who intentionally with the intention to cause harm to national security accesses or intercepts any classified information without authority or permission to do so, is guilty of an offence and liable to imprisonment for a period not exceeding 10 years.”
11. Clause 40(6)(b)
COPE proposal:

Clause 40(6)(b) Insert “, and with the intention to gain access to information which that person is not lawfully entitled to receive,” after “wilfully,”on page 19 line 36 to read:

“40(6)(b) Any person who wilfully, and with the intention to gain access to information which that person is not lawfully entitled to receive, gains unauthorised access to any computer which belongs to or is under the control of the State.....”

11. Clause 40(6)(c)
COPE proposal:

Clause 40(6)(c) Insert “, and with the intention to gain access to information which that person is not lawfully entitled to receive,” after “wilfully,”on page 19 line 41 to read:

“40(6)(c) Any person who wilfully, and with the intention to gain access to information which that person is not lawfully entitled to receive, causes a computer which belongs to or is under the control of the State....”
11. On page 20 line 31 amend clause 43

DA proposal:

Clause 43 Delete “intentionally” and replace with “with the intention to cause harm to national security” on page 20 line 31 to read:

 “43. Any person who unlawfully and intentionally with the intention to cause harm to national security discloses classified information in contravention of this Act is guilty of an offence......”

12. Failure to report possession
12. Clause 44
DA proposal

“44. Any person who fails to comply with section 15 is guilty of an offence and liable to a fine or imprisonment for a period not exceeding five one years provided that no person may be prosecuted;

(1) if that person has, within 14 days of receipt, applied for declassification as contemplated in this Act, or

(2) if that person has, within 14 days of receipt, applied to the Classification Review Panel for a review of the classification as is contemplated in this Act, or

(3) if that person has, within 14 days of receipt, applied to a court of law for an urgent review of the classification of the classified records or parts thereof, or 

(4) where the information or a part thereof that is contained in a classified record has been improperly classified in terms of this Act.”
13. Improper classification
13. On page 21 line 10 amend clause 47(1)(c)(iii)
13. DA proposal: Insert after 47(1)(c)(iv) the following:
(v) conceal that a miscarriage of justice has occurred, is occurring or is likely to occur, 

(vi) conceal that the health or safety of an individual  has been, is being or is likely to be endangered, 

(vii) conceal that the environment has been, is being or is likely to be endangered or damaged,

(viii) conceal that a public safety risk exists, 

14. Authority of National Director of Public Prosecutions
14. Clause 48 

DA proposal:

Clause 48 delete “two” and replace with “five” on page 21 line 22 to read:

“48. A head of an organ of state or an official of such organ of state who wilfully or in a grossly negligent manner fails to comply with the provisions of this Act commits an offence and is liable on conviction to a fine, or to imprisonment for a period not exceeding two five years.”
15. Proposal to include the public interest defence and public domain defence clause
15. DA proposal:
Add NEW Clause 49(1) to read as follows;

“(1)
(a) No person is guilty of an offence under section 49.(1) if the person establishes that he or she acted in the public interest.

(b) A person acts in the public interest if;

(i) the person acts for the purpose of disclosing an offence under any law that he or she reasonably believes has been, is being or is about to be committed by another person in the performance of that person’s duties and functions for, or on behalf of, the Government of South Africa, and;

(ii) the public interest in the disclosure out-weighs the public interest in non-disclosure.

(c) In determining whether or not a person acts in the public interest, a court shall determine whether or not the condition in paragraph (2)(b)(i) is satisfied before considering paragraph (2)(b)(ii).

(d) In deciding whether or not the public interest in the disclosure outweighs the public interest in non-disclosure, a court must consider;

(i) whether or not the extent of the disclosure is no more than is reasonably necessary to disclose the alleged offence or to prevent the commission or continuation of the alleged offence, as the case may be,

(ii) the seriousness of the alleged offence,

(a) whether or not the person resorted to other reasonably accessible alternatives before making the disclosure and, in doing so, whether or not the person complied with any relevant guidelines, policies or laws that applied to the person,

(b) whether or not the person had reasonable grounds to believe that the disclosure would be in the public interest,

(c) the public interest intended to be served by the disclosure,

(d) the extent of the harm or risk of harm created by the disclosure, and

(e) the existence of exigent circumstances to justify the disclosure.

(e) A court may decide whether or not the public interest in the disclosure outweighs the public interest in non-disclosure only if the person has complied with the following;

(i) the person has, before communicating or confirming the information, brought his or her concern to, and provided all relevant information in his or her possession to, his or her immediate superior, and

(ii) the person has, if he or she has not received a response from his or her immediate superior within a reasonable time, brought his or her concern to, and provided all relevant information in the person’s possession to the Joint Standing Intelligence Committee of Parliament.

(f) Sub-section (2)(e) shall not apply if the communication or confirmation of the information was necessary in order to avoid grievous bodily harm or death.”

15. COPE proposal:
Insert NEW clause 49: The public interest and public domain defences
49. 
(1) No person is guilty of an offence under sections 42, 43 and 44 if the person establishes that he or she acted in the public interest.

(2) A person acts in the public interest if the person has reason to believe that the classified information concerned shows one or more of the following:

(a) that a criminal offence or breach of the law has been, is being or is about to be committed;
(b) that a person has failed, is failing or is likely to fail to comply with any legal obligation to which that person is subject;
(c) that a miscarriage of justice has occurred, is occurring or is likely to occur;

(d) that the health or safety of individual has been, is being or is likely to be endangered;
(e) that the environment has been, is being or is likely to be damaged;

(f) that a public safety risk exists;

(g) that gross incompetence, mismanagement or impropriety on the part of any person has occurred;
(h) that an unlawful act, inefficiency or administrative error is being promoted;

(i) that an undue advantage is being given to anyone in a competitive bidding process; and 

(j) that the public is being misled by an action or statement of another person

       
(3) No person is guilty of an offence under sections 42, 43 and 44 if the person establishes that the information, or substantially the same information, disclosed was in the public domain at the time of the disclosure.
16. Extra-territorial application of Act
16. DA proposal:
Add NEW Clause 50 to read:  

“50.(1) 
No person is guilty of an offence in terms of any section of this Act if the person establishes that he or she acted in the public interest by disclosing classified information. 

(2) 
A person who discloses classified information acts in the public interest if the person has reason to believe that the  classified information disclosed shows one or more of the following;

(a) 
that a criminal offence or a breach of the law has been, is being or is about to be committed, 

(b) 
that a person has failed, is failing or is likely to fail to comply with any legal obligation to which that person is subject, 

(c) 
that a miscarriage of justice has occurred, is occurring or is likely to occur, 

(d) 
that the health or safety of an individual  has been, is being or is likely to be endangered, 

(e) 
that the environment has been, is being or is likely to be endangered or damaged, 

(f)  
that a public safety risk exists, 

(g) 
that gross incompetence, mismanagement or impropriety on the part of any person has occurred or is occurring, 

(h) 
that an unlawful act, inefficiency or administrative error has been or is being promoted, 

(i) that an undue advantage has been or is being given to any person involved in or who should be involved in a competitive bidding process, or

(j) 
that the public has been or is being misled by an action or statement of another person.

(3) 
Unless the disclosure was necessary in order to avoid grievous bodily harm or death, the court may take the following factors into account when deciding whether or not the disclosure was in the public interest;

(a) 
whether the extent of the disclosure is no more than is reasonably necessary to disclose the alleged offence or to prevent the commission or continuation of the alleged offence, as the case may be,

(b) 
the seriousness of the alleged offence,

(c) 
whether the person resorted to other reasonably accessible alternatives before making the disclosure and, in so doing, whether the person complied with any relevant laws that applied to the person,

(d) 
whether the person had reasonable grounds to believe that the disclosure would be in the public interest,

(e) 
the public interest intended to be served by the disclosure,

(f) 
the extent of the harm or risk of harm created by the disclosure, and

(g) 
the existence of exigent circumstances to justify the disclosure.

(4) 
No person shall be guilty of an offence under the Act if the person establishes that the information, or substantially the same information, disclosed by the person was in the public domain at the time of the disclosure.
17. Protection of classified information before courts
17. Clause 52(6)

DA proposal:

Clause 52(6) Delete “may, if it considers it appropriate” and replace with “must” to read: 

“52(6) A court may, if it considers it appropriate must, seek the written or oral  submissions of interested parties, persons and organisations but may not disclose  the actual classified information to such persons or parties prior to its order to disclose the classified information in terms of subsection (2)”.

18. Transitional provisions
18. DA proposal:
On page 24 line 51 clause 55(2) remove provisions for making the possession of information classified in terms of Act No. 84 of 1982 and in terms of NISS Guidelines an offence.

Certification of the Bill

The Ad Hoc Committee certifies that – 

i) all amendments are constitutionally and procedurally in order within the meaning of Joint Rule 161; and 

ii) no amendments affect the classification of the Bill.

Report to be considered.

__________________________

The Honourable R J Tau, MP

Chairperson:  Ad Hoc Committee on Protection of State Information Bill
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