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Summary of briefing document on Prevention and Combating of Trafficking in Persons Bill

1. Purpose 

The briefing on the Prevention and Combating of Trafficking in Persons Bill (the Bill), is intended to provide the Select Committee on Justice and Security with an overall picture of the Bill.  

2.
Origins of the Bill

2.1
The Bill emanates from an investigation by the South African Law Reform Commission into trafficking in persons.  The investigation revealed that South Africa is a country of origin, transit and destination for victims of trafficking.  Some of the main factors making persons vulnerable to becoming victims of trafficking in persons, are poverty, war and political instability.  Trafficking in persons is a worldwide problem and is one of the most lucrative criminal businesses globally.  Persons, especially women and children, are trafficked mainly for sexual exploitation and forced labour.  Victims of trafficking are subjected to numerous ordeals, such as physical and emotional abuse  and are often forced to take dependence-producing substances such as drugs and alcohol. This usually leads to a variety of health related conditions.  

2.2
Trafficking in persons violates several of the rights enshrined in the Bill of Rights in the Constitution, namely, the right to human dignity, the right to freedom and security of the person, which includes the right not to be deprived of freedom arbitrarily or without just cause, the right not be subjected to slavery, servitude or forced labour and the right of children to be protected from maltreatment, neglect, abuse or degradation.  

2.3
South Africa is a State Party to the United Nations Protocol to Prevent, Suppress and Punish Trafficking in Persons, especially Women and Children (the Trafficking in Persons Protocol).  This Protocol supplements the United Nations Convention against Transnational Organised Crime, 2000.  As a State Party to the Trafficking in Persons Protocol, the Government of South Africa is required to bring its domestic laws in line with the provisions of the Protocol. This is achieved through the Bill before this Committee.   
2.4
South Africa currently lacks legislation which deals holistically with the problem of trafficking in persons.  The Criminal Law (Sexual Offences and Related Matters) Amendment Act, 2007 (the Sexual Offences Amendment Act), criminalises the act of trafficking in persons for sexual purposes.  The Children’s Act, 2005 (the Children’s Act), goes further than the Sexual Offences Amendment Act in that it criminalises the trafficking of children not only for sexual purposes but also for forced labour, child labour, removal of body parts, servitude and slavery.  The provisions dealing with trafficking in persons contained in these two Acts will be repealed once the Bill comes into operation.  Other Acts which could currently be used to prosecute persons suspected of trafficking in persons include the Immigration Act, 2002; the Basic Conditions of Employment Act, 1997; and the Prevention of Organised Crime Act, 1998.  Under the common law, persons suspected of trafficking could be charged with kidnapping, common assault, assault with intent to do grievous bodily harm, extortion, attempted murder and murder.  

3.
Objects of the Bill

The Bill gives effect to the Government’s obligations in terms of international agreements, in particular the Trafficking in Persons Protocol.  It provides for the prosecution of persons; for the prevention of trafficking in persons; for the protection of and assistance to victims of trafficking; for services to victims of trafficking; for effective enforcement measures; for the coordinated implementation, application and administration of the Bill; and for combating trafficking in persons in a coordinated manner.

4.
The provisions of the Bill
4.1
The Bill is divided into 10 chapters.  Chapter 1 consists of the definitions clause, the interpretation of certain expressions and the objects of the Bill.  Many of the definitions in clause 1 are self-explanatory, but some are used particularly in the offences that are created in Chapter 2 of the Bill, for instance “abuse of vulnerability”, “debt bondage”, “exploitation” and “sexual exploitation”.  Clause 2 deals with the interpretation of certain expressions which relate to an accused person’s knowledge of certain facts and is intended to assist the prosecution to prove the commission of certain of the offences created in the Bill.  Provisions similar to those contained in clause 2 are found in various pieces of legislation, for example, the Prevention of Organised Crime Act, 1998.
4.2
(a)
Chapter 2 deals with offences, penalties, extra-territorial jurisdiction, the liability of persons for offences and aggravating factors to be taken into account when imposing sentence.  Of importance is clause 4(1) which criminalises trafficking in persons within and across the borders of the Republic.  It sets out the elements of the offence in such a manner that all possible trafficking scenarios would be covered by the offence. It is, however, important to keep in mind that an essential element of the offence of trafficking in persons is that it must be for the purpose of exploitation. Furthermore, the offence can also be committed where a trafficked person or a person to be trafficked is, for example, threatened that an immediate family member of that person or any other person in close relationship to that person will be harmed if he or she does not submit to the exploitation.  Clause 4(2) criminalises the adoption of a child or the conclusion of a forced marriage with another person, for the purposes of exploitation of that child or other person, as trafficking in persons.  Other offences created by the Bill are debt bondage, possession and intentional destruction, confiscation, concealment of or tampering with identification or travel documents, using the services of victims of trafficking, conduct facilitating trafficking in persons, the transportation of a victim of trafficking by a carrier and involvement in trafficking in persons.  
(b)
The penalties in respect of all the offences in the Bill are grouped together in a stand-alone clause.  The penalty for the offence of trafficking in persons (clause 4) is R100 million or life imprisonment or both and the penalty for the offence of trafficking in persons in clause 4(1) of the Bill is subject to section 51 of the Criminal Law Amendment Act, 1997, which deals with minimum sentences.  This means that a court must impose a life sentence unless there are substantial and compelling circumstances which justify the imposition of a lesser sentence.  The high penalty is an indication to the courts of the seriousness of the offence and provides some form of guidance in the case of fines for the other offences.  Other offences carry a fine or imprisonment ranging from 5 – 15 years.
4.3
(a)
Chapter 3 deals with the status of foreign victims of trafficking required to assist in the investigation and prosecution of offences under chapter 2.  In terms of this Chapter, a foreigner suspected of being a victim of trafficking, may remain in the country for a recovery and reflection period of 90 days if the National Commissioner of the South African Police Service (SAPS) confirms that the person might be able to assist in a police investigation relating to an offence under chapter 2.  A recovery and reflection period provides the suspected victim access to services such as counselling and allows him or her to make informed decisions regarding his or her cooperation with law enforcement and prosecuting authorities.  An alleged foreign victim of trafficking in respect of whom a decision whether to grant a recovery and reflection period by the Director-General: Home Affairs is pending, may not be deported. 

(b)
If an alleged foreign victim agrees to cooperate with law enforcement or prosecuting authorities, a visitor’s visa may be issued to him or her if the National Commissioner of the SAPS or the National Director of Public Prosecutions (NDPP), in writing, confirms that the person is required for purposes of a police investigation or criminal prosecution.  This is intended to avoid possible abuse of the procedure and to ensure that only those who are able to assist in the investigation and prosecution of trafficking cases are allowed to remain in the country for a specific period.  

(c)
The Chapter further provides that if a foreign victim of trafficking has in any manner rendered assistance to either the SAPS or the National Prosecuting Authority (NPA) before or during criminal proceedings in respect of an offence under Chapter 2 of the Bill and as a result of that victim’s assistance he or she may be harmed or killed if he or she is repatriated to the country from where he or she was trafficked, the National Commissioner of the SAPS or the NDPP may assist that foreign victim of trafficking to apply for the rights of permanent residence in terms of section 31(2)(b) of the Immigration Act. 
4.4
Chapter 4 addresses the identification and protection of victims of trafficking.  
(a)
The Bill envisages that child victims of trafficking will fall under all the protective measures of the Children’s Act and various clauses contain references to the provisions of the Children’s Act.  The Bill places a general obligation on any person who knows or ought reasonably to have known or suspected that a child is a victim of trafficking, to report that knowledge or suspicion to a police official for investigation.  With regard to adult victims of trafficking, the obligation to report rests only on those who, in the execution of their duties, come into contact with an adult person and knows or ought reasonably to have known or suspected that the person is a victim of trafficking.  The Chapter sets out the powers and duties of a police official in respect of victims of trafficking, which include entering premises without a search warrant if that police official believes that the safety of a victim of trafficking on those premises is at risk or that the victim may be removed from the premises, the referral of victims of trafficking to social services, and placing the victim in temporary safe care where necessary.  In order to ensure that resources allocated for victims of trafficking are not abused by those who falsely allege to be victims of trafficking, the Chapter provides that suspected victims of trafficking should be assessed in order to determine whether they are indeed victims of trafficking.

(b)
Another protection mechanism in respect of victims of trafficking provided for in this Chapter is that when deciding whether to prosecute a victim of trafficking, the prosecutor must give due consideration to whether the offence was committed as a direct result of the person’s position as a victim of trafficking.  Furthermore, no criminal prosecution may be instituted or proceeded with against a person who is a victim of trafficking without the written authorization of the Director of Public Prosecutions having jurisdiction.

(c)
A further protection measure is found in the provision that unauthorised access to or disclosure of information about a victim of trafficking constitutes an offence.  
4.5
Chapter 5 contains provisions regarding the accreditation of organisations to provide services to adult victims of trafficking.  The Minister of Social Development must prescribe a system for accreditation and the circumstances in which accredited organisations qualify for financial assistance subject to available resources.  Certain norms and minimum standards must be prescribed with which accredited organisations must comply.  Accredited organisations must collect and report on certain information.  Chapter 5 also contains requirements on the programmes to be offered by accredited organisations.  A plan to manage the victim’s needs in a structured manner must be compiled.

4.6
Our current criminal justice system does not provide victims of trafficking an option to claim damages from their traffickers, although certain Acts allow victims of offences under those Acts to claim compensation for damages suffered.  Furthermore, section 300 of the Criminal Procedure Act, 1977, provides that a superior court, a regional court or a magistrate’s court convicting a person of an offence which has caused damage to or loss of property (including money) belonging to another person, may, on the application of the complainant or prosecutor, award the complainant compensation for such damage or loss.  Moreover, the Trafficking in Persons Protocol requires State Parties to put measures in place that offer victims of trafficking the possibility of compensation.  Chapter 6 addresses compensation.  It provides that the court may, in addition to any sentence it may impose in terms of the Bill, order that the person convicted of the offence pay compensation to a victim for damages, injuries (physical or psychological), being infected with a life-threatening disease or loss of income or support.  Provision is further made for the payment of compensation to the State for expenses incurred in respect of a victim of trafficking, which compensation is to be paid into the Criminal Assets Recovery Account (CARA), established under section 63 of the Prevention of Organised Crime Act, 1998. 
4.7
Chapter 7 provides for the return and repatriation of victims of trafficking.  Repatriation from or to South Africa may not take place without giving due consideration to the safety of the victim.  The voluntary repatriation of an adult victim of trafficking is not prohibited, provided that such a victim must be given information on the protective measures offered to victims in terms of this Bill and a clear explanation of the procedures to be followed in respect of repatriation.  Chapter 7 also addresses the safety of adult victims who have been trafficked within the Republic and who are to be returned to the area from where they were trafficked.  The Director-General: Social Development must, at State expense, authorise an adult to escort a child victim from the place the child was found to the place within the Republic from where the child was trafficked, or to the child’s country of origin or country from where he or she was trafficked, if it is considered in the best interests of the child.
4.8
Chapter 8 deals with various general provisions, such as the suspension of parental rights and responsibilities in respect of a trafficked child, international cooperation on trafficking in persons between the Republic and other States, the verification of the legitimacy and validity of travel or identity documents and the submission of information on the National Child Protection Register.

4.9
(a)
Chapter 9 deals with the administration of the Bill.  This Chapter provides for the coordination of the responsibilities and functions of the different government departments which will be responsible for the protection and the provision of services to victims of trafficking.  These responsibilities and duties include the development of a draft national policy framework, the establishment of an integrated information system, the development and review of guidelines on the identification of victims of trafficking and traffickers, the establishment of public awareness programmes and the making of recommendations with regard to the amendment of the national policy framework.  Should a more formal mechanism be required to coordinate the responsibilities of the various roleplaying Departments in terms of the Bill, the Minister of Justice and Constitutional Development may make regulations establishing and regulating the functioning of a mechanism to facilitate the implementation of the Bill and to coordinate the responsibilities, functions and duties of the various role players.  The Ministers of Justice and Constitutional Development, Home Affairs and Social Development are required to make certain regulations.  The Minister of Justice and Constitutional Development must submit reports on certain information to Parliament. 
(b)
To ensure a uniform and efficient approach in dealing with trafficking in persons, the Director-General: Justice and Constitutional Development must issue directives, after consultation with stakeholder departments and institutions, regarding cross-cutting issues with which all police officials, members of the NPA and officials of the Departments of Home Affairs and Social Development must comply in the execution of their duties in terms of this Bill.  The relevant departments are required to issue national instructions or directives in respect of issues that fall within their respective line functions in terms of the Bill and to develop training courses which must include training on these national instructions and directives and which must provide for and promote the use of uniform norms, standards and procedures. 

(c)
In order to ensure the smooth administration of the Bill, provision has been made for the delegation of powers and assignment of duties to senior officials.

4.10
(a)
Chapter 10 contains the clauses dealing with the repealed or amended laws, transitional arrangements and the short title and commencement.  It provides for the continuation of criminal proceedings instituted in terms of any law in respect of conduct which constitutes an offence provided for in Chapter 2 of the Bill, but which was instituted prior to the commencement of the Bill as if it has not been passed.  

(b)
It further provides for organisations which existed at the time of commencement of the Bill and which provided services to victims of trafficking and which the Minister has listed in the Gazette, to continue to operate and provide such services until the application procedure for accreditation has been finalised.  

(c)
A provision allowing for different dates for commencement of different provisions of the Bill has been inserted.  This is to allow provisions which can be implemented without the involvement of the various stakeholder departments, to be put into operation immediately or as soon as is practicably possible.

5.
The Bill further contains a schedule with the provisions of the laws which are being repealed or amended.  
