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REPUBLIC OF SOUTH AFRICA

PORTFOLIO COMMITTEE AMENDMENTS

TO

SUPERIOR COURTS BILL
___________

(As agreed to by the Portfolio Committee on Justice and Constitutional Development
__________

[B 7-2011]

AMENDMENTS AGREED TO

__________________________
SUPERIOR COURTS BILL
____________________________
PREAMBLE

1.
On page 2, in the first paragraph, to omit “WHEREAS” and to substitute “NOTING THAT”.

2.
On page 2, in the second paragraph, to omit “WHEREAS”.

3.
On page 2, in the third paragraph, to omit “WHEREAS”.

4.
On page 2, in the third paragraph, paragraph (d), to omit “Lower” and to substitute “Magistrates’”.

5.
On page 2, in the third paragraph, paragraph (e), to omit “Lower” and to substitute “Magistrates’".

6.
On page 3, in the first paragraph, to omit “WHEREAS”.

7.
On page 3, in the second paragraph, to omit “WHEREAS”.

8.
On page 3, in the third paragraph, to omit “WHEREAS”.

9.
On page 3, in the fourth paragraph, to omit “AND NOTING” and to substitute “NOTING FURTHER”.

10.
On page 3, in the fifth paragraph, to omit “NOTING”.

11.
On page 3, in the fifth paragraph, to omit “Lower” and to substitute “Magistrates’”.
12.
On page 3, in the sixth paragraph, to omit “NOTING”.

CLAUSE 1

1.
On page 3, after line 6, to insert the following definition:

"appeal" in Chapter 5, does not include an appeal in a matter regulated in terms of the Criminal Procedure Act, 1977 (Act No. 51 of 1977), or in terms of any other criminal procedural law; 
2.
On page 4, from line 1, to omit the definition of “Lower Court”.

3.
On page 4, after line 2, to insert the following definition:

"Magistrates' Court" means any court established in terms of section 2 of the Magistrates' Courts Act, 1944 (Act No. 32 of 1944);

4.
On page 4, after line 14, to insert the following definition:

“Secretary-General” means the head of the Office of the Chief Justice;

CLAUSE 3

1.
On page 4, in line 40, to omit “or”.

2.
On page 4, in line 42, after “(b)” to insert “; or”.

3.
On page 4, after line 42, to add the following paragraph:

"(d)
that assigns functions to judicial officers, other than in terms of this Act.".
CLAUSE 4

1.
On page 4, in line 49, after “expedient” to insert “or in the interests of justice”.

CLAUSE 5

1.
On page 5, in line 12, after “expedient” to insert “or in the interests of justice”.
CLAUSE 6

1.
On page 5, in line 31, to omit “Mafikeng” and to substitute “Mahikeng”.

2.
On page 5, from line 42, to omit paragraph (b) and to substitute:

"(b)
The area under the jurisdiction of a Division may comprise of any part of one or more provinces.”.

3.
On page 5, in line 54, to omit “Lower” and to substitute “Magistrates’”.

4.
On page 5, in line 58, to omit “deploy” and to substitute “assign”.

5.
On page 6, in line 1, to omit “deployed in” and to substitute “assigned to”.

6.
On page 6, in line 2, to omit “deployment” and to substitute “assignment”.

7.
On page 6, from line 10, to omit paragraph (b) and to substitute:



“(b)
If more than one Deputy Judge President is appointed in respect of a Division, the most senior Deputy Judge President of that Division must exercise the powers or perform the functions of the Judge President in the circumstances referred to in paragraph (a)(ii).”.

8.
On page 6, in line 15, after “expedient” to insert “or in the interests of justice”.

CLAUSE 7

1.
On page 6, from line 20, to omit subsection (1).

2.
On page 6, from line 24, to omit subsection (2).

3.
On page 6, from line 33, to omit subsection (5) and to substitute:



"(3)
A court referred to in subsection (2) is called a circuit court of the Division in question.".

CLAUSE 8

1.
On page 6, from line 41, to omit “, but” up to and including “Courts” in line 45.

2.
On page 6, in line 56, after “officer” to add “of the court in question”.

3.
On page 7, in line 2, to omit “, including the head of each Lower Court”.

4.
On page 7, in line 4, to omit “Lower” and to substitute “Magistrates’”.

5.
On page 7, from line 7, to omit paragraph (a) and to substitute:

"(a)
may only be issued by the Chief Justice if it enjoys the majority support of the heads of those courts on which it would be applicable; and”.

6.
On page 7, in line 17, to omit “determination of standards applicable, and” and to substitute “management of”.

CLAUSE 9

 1.
On page 7, in line 28, to omit “conduct business” and to substitute “perform the functions of the court”.

2.
On page 7, from line 30, to omit subsections (2) and (3) and to substitute:



“(2)
Superior Courts may have such recess periods as may be determined by the Chief Justice in consultation with the heads of court and the Minister in order to enable judges to do research and to attend to outstanding or prospective judicial functions that may be assigned to them.”.

3.
On page 7, in line 38, to omit “to (4)” and to substitute “and (2)”.
CLAUSE 10

Clause rejected.

NEW CLAUSE

1.
That the following be a new clause to follow clause 9:

“Finances


10.
Expenditure in connection with the administration and functioning of the Superior Courts must be defrayed from moneys appropriated by Parliament.”.

CLAUSE 11

1.
On page 8, in line 8, to omit “at the request of and”.

2.
On page 8, from line 10, to omit paragraph (c).

3.
On page 8, in line 15, to omit “Director-General” and to substitute “Secretary-General”.

4.
On page 8, in line 26, to omit “an officer in the Department or Office of the Chief Justice” and to substitute “the Secretary-General”.

CLAUSE 17

1.
On page 11, from line 37, to omit paragraphs (d) and (e) and to substitute:



“(d)
The judges considering an application referred to in paragraph (b) may dispose of the application without the hearing of oral argument, but may, if they are of the opinion that the circumstances so require, order that it be argued before them at a time and place appointed, and may, whether or not they have so ordered, grant or refuse the application or refer it to the court for consideration.


(e)
Where an application has been referred to the court in terms of paragraph (d), the court may thereupon grant or refuse it.



(f)
The decision of the majority of the judges considering an application referred to in paragraph (b), or the decision of the court, as the case may be, to grant or refuse the application shall be final: Provided that the President of the Supreme Court of Appeal may in exceptional circumstances, whether of his or her own accord or on application filed within one month of the decision, refer the decision to the court for reconsideration and, if necessary, variation.”.

2.
On page 11, in line 51, to omit “(e)” and to substitute “(f)”

3.
On page 12, in line 18, to omit “, (d) and (e)” and to substitute “to (f)”.
CLAUSE 21

1.
On page 13, in line 14, to omit “Lower” and to substitute “Magistrates’’”.

2.
On page 13, from line 25, to omit subsections (3) and (4) and to substitute:



"(3)
Subject to section 28 and the powers granted under section 4 of the Admiralty Jurisdiction Regulation Act, 1983 (Act No. 105 of 1983), any Division may issue an order for attachment of property to confirm jurisdiction."

CLAUSE 22

1.
On page 13, in line 35, to omit “Lower” and to substitute “Magistrates’".

2.
On page 13, in line 36, to omit “Lower” and to substitute “Magistrates’”.

3.
On page 13, in line 45, to omit “Lower” and to substitute “Magistrates’".
CLAUSE 29

1.
On page 14, from line 42, to omit subsection (2) and to substitute:



"(2)
The Minister must table every rule and every amendment or repeal thereof in Parliament at least 30 days before the publication thereof.”. 

CLAUSE 30

1.
On page 15, in line 1, to omit “Lower” and to substitute “Magistrates’".

2.
On page 15, from line 5, to omit subsection (2) and to substitute:



"(2)
The provisions of section 29(2) and (3) also apply to rules referred to in subsection (1).".

CLAUSE 37

1.
On page 16, in line 58, to omit “other infirmity” and to substitute “disability”.

CLAUSE 39

1.
On page 17, from line 58, to omit “the administration of”.

CLAUSE 41

1.
On page 19, from line 5, to omit “rising of the court” and to substitute “court adjourns”.

CLAUSE 42

1.
On page 19, in line 15, to omit “Lower” and to substitute “Magistrates’".

CLAUSE 45

Clause rejected.

NEW CLAUSE

1.
That the following be a new clause to follow clause 44:

"Property not liable to be seized in execution

45.
The sheriff or a deputy-sheriff may not seize in execution of any process such belongings of the debtor as prescribed, but the Court concerned may in exceptional circumstances and on such conditions as it may determine, in its discretion allow a specific deviation from the prescribed provisions.”.
CLAUSE 49

1.
On page 21, after line 22, to insert the following paragraphs:

"(e)
property not liable to be seized in execution, as contemplated in section 45;

(f)
the manner in which representatives of the magistracy must be engaged in the application of section 8;”.
CLAUSE 50

1.
On page 21, in line 35, after “becomes” to insert “the main seat of”.

2.
On page 21, in line 40, after “becomes” to insert “the main seat of”.

3.
On page 21, in line 43, after “becomes” to insert “the main seat of”.
4.
On page 21, in line 45, to omit “(2)(a)” and to substitute “(2)”.

5.
On page 21, in line 47, after “becomes” to insert “the main seat of”.

6.
On page 21, in line 48, after “becomes” to insert “the main seat of”.
7.
On page 21, in line 49, to omit paragraph (k) and to substitute:

“(k)
North West High Court, Mahikeng, becomes the main seat of the North West Division;”.
8.
On page 21, in line 52, after “becomes” to insert “the main seat of”.

9.
On page 22, in line 22, to omit “, the Minister and” and to substitute “and the Minister, and with the consent of”. 

NEW CLAUSE

1.
That the following be a new clause to follow clause 53;

"Financial accountability


54.
(1)
The Minister must consider and address requests for funds needed for the administration and functioning of the Superior Courts, as determined by the Chief Justice after consultation with the other heads of Court, in the manner prescribed for the budgetary processes of departments of state.



(2)
Subject to the Public Finance Management Act, 1999 (Act No. 1 of 1999), the Secretary-General is charged with the responsibility of accounting for money received or paid out for or on account of the administration and functioning of the Superior Courts and must cause the necessary accounting and other related records to be kept, which records must be audited by the Auditor-General.”.

CLAUSE 55

1.
On page 22, in line 47, to omit “2011” and to substitute “2012”.

SCHEDULE 1
1.
On page 23, in item 5, the fourth column, to omit “Section 8(2)” up to and including “93(1)(f)” and to substitute:

“Sections  59 up to and including 67.".

2.
On page 23, in item 6, the fourth column, to omit “; and section 72”. 

SCHEDULE 1

1.
On page 24, in the fourth column, before Item 1, to insert:

1.
Amendment of section 3 by the substitution for paragraph (a) of subsection (1) of the following paragraph:

“(a)
[a judge of the Constitutional Court, the Supreme Court of Appeal or a High Court, whom the Minister designates] the Chief Justice as the chairperson;
2.
On page 27, in the fourth column, to omit “2011” wherever it occurs in subsection (10)(a) and in subparagraph (i) of subsection (10)(b), and to substitute “2012”.

