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MEMORANDUM

Amendment to Section 316(10)

of the Criminal Procedure Act 51 of 1977

[1]
A person who is convicted of an offence in the High Court may appeal against the conviction and consequent sentence only with leave to appeal having been granted.  Leave to appeal may be granted by the High Court concerned, but if refused by that court the convicted person may apply for such leave by petition to the President of the Supreme Court of Appeal.  Ordinarily an application of that kind will be considered and decided by two judges of the SCA allocated by the President of the SCA for that purpose.

[2]
Section 316(10) of the Criminal Procedure Act, before it was amended by s 16 of Act 66 of 2008, which took effect on 10 September 2010, provided that when a petition was received 

‘the registrar [of the relevant High Court] shall forward to the registrar of the Supreme Court of Appeal copies of the –

(a) application or applications that were refused;

(b) the reasons [given by the High Court] for refusing such application or applications; and

(c) the record of the proceedings in the High Court in respect of which the application was refused: Provided that - 

(i)
if the accused was legally represented at the trial; or

(ii) if the accused and the prosecuting authority agree thereto; or

(iii) if the prospective appeal is against sentence only; or 

(iv) if the petition relates solely to an application for condonation,

a copy of the judgment, which includes the reason for  conviction and sentence, shall, subject to subsection 12(a), suffice for the purposes of the petition’.

Subsection 12(a) allowed the judges considering the petition to call for any information required for that purpose, including a copy of the record of the proceedings before the High Court.

[3]
Section 316 of the principal Act was amended with effect from 10 September 2010 by s 16 of Act 66 of 2008.  It deleted the proviso above.  The effect was that in every case in which a petition is received, whether or not the accused was represented at the trial, and even if the appeal is only against sentence, the registrar of the High Court must forward the full record of the proceedings in the High Court to the SCA.  That means that in every case the record of the trial has to be transcribed at the cost of the state.

[4]
That amendment was made without the knowledge of judges of the SCA.  Had it come to their attention that the amendment was to be made they would have opposed it.  The reason being that it is entirely unnecessary for the judges who consider the petition to have before them the full record of the trial in every case, in particular where the accused was legally represented at the trial, which is almost invariably the case.

[5]
The evidence upon which the conviction was founded will almost always be summarized in the judgment of the High Court and nothing material is added by reference to the record itself.  If any part of the record is considered to be material the legal representative of the accused can be expected to draw this to the attention of the judges in the petition.  In any event the judges are entitled to call for the record if they consider the judgment to be insufficient for their decision.

[6]
The requirement that the full record be placed before the judges considering the petition does no more than to impose upon the state the cost of transcribing the records, which in many cases can be substantial, and to delay consideration of the petition.  An example is a case proceeding at present, in which a number of accused were tried for treason.  The trial has endured for some eight years.  If the accused are convicted, and wish to appeal only against sentence, the state would nonetheless be required to transcribe the entire record of an eight year trial, when virtually all of the evidence would be irrelevant.  Even if an accused were to apply for leave to appeal against conviction, it can be anticipated that by the end of the trial much of the evidence will have become common cause, which is usually the case.

[7]
Clearly the section calls for amendment so as to revert to the earlier situation.
[8]
Meanwhile, however, a large number of petitions have been received by the SCA.  The practice thus far has been for the judges concerned to consider the petition without the record first being furnished.  If the petition by itself satisfies them that leave to appeal should be granted, then leave is granted without the record being called for, as it is in the interests of the accused that the matter should not be delayed.  Where the petition does not reveal grounds for granting leave then the petition is placed on hold and the registrar is instructed to obtain the record.

[9]
In the great majority of petitions that come before this court it is clear from the petition that leave to appeal should be refused.  The consequence of the present practice is that a great majority of petitions have been placed on hold while the records of the trials are transcribed, at considerable cost to the state, and to the prejudice of the petitioners, who are left uncertain as to the outcome of their petitions.  Bearing in mind the low threshold for the grant of leave to appeal – a court needs to be satisfied only that there is a reasonable prospect that the appeal will succeed – it can confidently be said that the full record of the trial will have no influence on the outcome of the outstanding petitions.

[10]
At present 60 petitions have accumulated that are awaiting the record of the trial and more will accumulate before the proposed amendment takes effect.    Some were received a year ago and more, and the petitioners have been left uncertain of the fate of their applications, and will continue to be left in uncertainty for a further indefinite period.   Meanwhile the state will be put to the cost of transcribing all the records in those trials.  I repeat that the previous system dispensed with the need for a record only where the accused was legally represented, which in the present day is almost invariable.  Thus in the case of all the petitions referred to above one can expect that the petition will have made reference to any portion of the record that was considered to be material, and in any event the judges concerned would have called for the record had they considered it necessary to do so for the matter to be properly considered.

[11]
The objection to retrospective legislation generally is the deprivation of accrued rights. In this case the accused persons are not deprived of accrued rights.  The right of an accused is to have his or her petition properly considered before it is either granted or refused. What that calls for in each case is a matter for the judgment of the judges concerned.  Neither before were they, nor at present are they, obliged to read the full record of the trial, and that will continue irrespective of whether records are provided.  There is no prejudice at all to the accused persons whose petitions are awaiting consideration if the amendment is made retrospective.   On the contrary, the only consequence of retrospectivity will be (1) that the accused will have earlier certainty as to their positions and (2) the state will be relieved of the burden of unnecessary expenditure.

[12]
Should the committee require to be informed more fully I am willing to appear before the committee at the appropriate time.
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