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LABOUR RELATIONS AMENDMENT BILL [B16 – 2012]

WORKING DRAFT 1

DATE: 06 NOVEMBER 2012

KEY:
Yellow –Is currently in the Bill and is proposed to be changed/removed
 
Grey is the new proposed changes for committee consideration  
Clause 1

No legal issue identified.

Clause 2

No legal issue identified.

Clause 3

Explanatory Note:

· Speaks to section 32 of the LRA

· Amendment requires a policy decision and does not amount to a legal question
· In the event that the Committee accepts the amendment, the Department requested that the Committee consider the following consequential amendment to subsection (2) of section 32 of the LRA, to allow the Minister sufficient time to give effect to the additional responsibilities that the clause 3 amendment assigns to the Minister:
Proposed New Insertion [this is not in the Bill]:

“Within [60] 90 days of receiving the request, the Minister must extend the collective agreement, as requested, by publishing a notice in the Government Gazette declaring that, from a specified date and for a specified period, the collective agreement will be binding on the non-parties specified in the notice.”

Clause 4

No legal issue identified.

Clause 5
Explanatory Note:
· Speaks to section 51 of the LRA
· Allows for bargaining councils to fund dispute resolutions either through 
· levies set through collective agreements or 
· fees charged as the CCMA would have for similar dispute resolution
· The Committee questioned whether the linking of bargaining council fees to those of the CCMA was a legislative necessity
· The LRA currently provides for CCMA fees in terms of sections 123, 138(10), 140 and 147, even though the CCMA does not generally charge dispute resolution fees except in exceptional circumstances
· The proposed amendment contained in clause 5 grants bargaining councils a similar competency but links it to the CCMA to maintain a balance.
· The amendment is therefore not one that requires a legal opinion, but rather calls for a policy decision.

Clause 6

Explanatory Note:

· Clause 6 seeks to reintroduce ballots as a pre-requisite for strikes/lockouts, a system previously used under the Labour Relations Act, No 28 of the 1956 that pre-dates the Constitution.

· In contrast to the 1956 LRA, the current LRA gives expression to section 23 of the Constitution and seeks to introduce a more co-operative bargaining style, in contrast to the adversarial style that pre-dates the Constitution.

· Under the 1956, the ballot-prerequisite was used to prevent trade unions from exercising the right to strikes on the bases of technical/irregularity challenges in courts.

· Even though clause 6 now proposes the requirement of a compliance certificate to be issued, even that can be challenged.
· Cannot with certainty predict the impact of the clause, but it light of past practices it is a constitutional risk.
Clause 7

No legal issue identified

Clause 8

No legal issue identified 
Clause 9

No legal issue identified

Clause 10

No legal issue identified

Clause 11

No legal issue identified

Clause 12

No legal issue identified

Clause 13
Explanatory Note:

· Speaks to the inclusion of section 71A
· This is in line with the ILO’s interpretation of article 3 of the Freedom of Association and Protection of the Right to Organise Convention that “the right to strike may be restricted or prohibited only for public servants exercising authority in the name of the State or in essential services in the strict sense of the term (that is, services the interruption of which would endanger the life, personal safety or health of the whole or part of the population).”
Clause 14
Explanatory Note:

· Speaks to section 72 of the LRA
· Makes provision for the application of section 74 (through section 72(5))
· Committee questioned way the arbitration award (envisaged in section 74) should not be final, but subject to Parliament’s approval via resolution
· Essential Service arbitration award can have vast impact on the public purse
· Due to the financial implications and public interest considerations, this is an important “check and balance”
Clause 15

No legal issue identified

Clause 16

No legal issue identified
Clause 17

Explanatory Note: 

· Clarity was needed in respect of the fees of an administrator and whether it should be a first charge against the assets of the trade union which is being administered. 
· In the event that a trade union or an employer’s organisation is wound up, the liquidators fee is a “first charge” against the assets as contemplated in  section 103(4)(c) of the Principal Act.
· It may be that 103A(4)(c) of the Bill imparts that in the event of the trade union or employer’s organisation being wound up, that the fees of the administrator will rank equal to the liquidator as contemplated in section 103(4)(c) of the principal Act.
· When a trade union or employer’s organisation is under administration, there would be no distribution to creditors but an attempt to pay all creditors. 
· Administrator fees before liquidation, i.e. that the administration is successful in rescuing the trade union or employer’s organisation is to be paid by the trade union or the employer’s organisation as the case maybe.  
· It is proposed that clause 17, especially 103A(4)(c) be redrafted as set out hereunder.
· The grey 4(c) has been redrafted and 4(d) is a new insertion. 
Insertion of section 103A in Act 66 of 1995

17. The following section is hereby inserted in the principal Act after section 103:

‘‘Appointment of administrator

Insertion of section 103A in Act 66 of 1995

17. The following section is hereby inserted in the principal Act after section 103:

‘‘Appointment of administrator

103A. (1) The Labour Court may order that an administrator be appointed to administer a trade union or employers’ organisation on such conditions as the Court may determine if the—

(a) Court is satisfied that it is just and equitable to do so; and

(b) trade union or employers’ organisation has resolved that an administrator be appointed and has applied to the Court for an order to give effect to that resolution; or

(c) registrar has applied to the Court to appoint an administrator.

(2)Without limiting the generality of subsection (1)(a), it may be just and equitable to make an order in terms of subsection (1) if—

(a) the trade union or employers’ organisation fails materially to perform its functions; or

(b) there is serious mismanagement of the finances of the trade union or employers’ organisation.

(3) If there are any persons not represented before the Labour Court whose interests may be affected by an order in terms of subsection (1), the Court must consider their interests before deciding whether or not to grant the order.

(4) (a) The registrar of the Labour Court must determine the administrator’s fees.

(b) The Labour Court, in chambers, may review the determination of the registrar of the Labour Court.

[(c) The administrator’s fees are a first charge against the assets of the trade union or employers’ organisation.]

(c) If the administration process does not result in the winding up of the trade union or employer’s organisation as contemplated in section 103, the administrator’s fee  will be paid as an expense against the assets of the trade union or employer’s organisation.

(d) If the administration process results in the winding up of the trade union or employer’s organisation, the administrator’s fee will rank with the fee of the liquidator in terms of section 103(4)(c). 

(5) The Labour Court may, on the application of the administrator or any

person referred to in subsection (1)—

(a) vary or amend any prior order made in terms of this section; or

(b) if it is satisfied that an administrator is no longer required, terminate

the appointment of the administrator, on appropriate conditions.’’.

Clause 18

No legal issue identified.
Clause 19

Explanatory Note:

· Speaks to section 115 of the LRA

· The recent judgment of The Law Society of the Northern Province v Minister of Labour and Others Case No 61197/11 (15 Oct 2012) considered the constitutionality of the current section 115(2A)(k) which provides that –

“The Commission may make rules regulating … the right of any person or category of persons to represent any party in any conciliation or arbitration proceedings”.

· In the case the Law Society attacked the constitutional validity of the that CCMA rule 25 in terms of which it is developed, not the section of the LRA, and further declared –

“It follows that a declaration of constitutional invalidity must issue. This conclusion does not mean that the rules of the CCMA must provide for an unrestricted right to legal representation. On the contrary, both the common law … and s 3(3)(a) of PAJA confer a discretion on a commissioner in a CCMA arbitration. I further express no opinion whether a litigant in such an arbitration should receive legal aid.”
Clause 20

Explanatory Note:

· Speaks to section 138 of the LRA
· If clause 6 is rejected, it is advised that clause 20 (which appears to be a consequential amendment absent a description in the Explanatory Memorandum) similarly be rejected.
Clause 21
Explanatory Note:

· If the Committee accepts clause 22, clause 21 makes provision for a consequential deletion in the principal Act and must then also be accepted.
Clause 22

No legal issue identified.
Clause 23

No legal issue identified.

Clause 24

No legal issue identified.

Clause 25

Explanatory Note:

· During the Committee meeting it was pointed out the words “four times” is an error.

· Accordingly the words should be deleted from the clause.

Amendment of section 147 of Act 66 of 1995, as amended by section 41 of Act 42 of

1996

25. Section 147 of the principal Act is hereby amended by insertion after subsection (6) of the following subsection:

‘‘(6A) For the purpose of making a decision in terms of subsection (6), the Commission must appoint a commissioner to resolve the dispute—

(a) if an employee earning less than [four times] the threshold prescribed by the Minister, in terms of section 6(3) of the Basic Conditions of Employment Act, is required to pay any part of the cost of the private dispute resolution procedures; or

(b) if the person or body appointed to resolve the dispute is not independent 
of the employer.’’.

Clause 26

No legal issue identified.

Clause 27 & 28
Explanatory Note:
· In terms of Transitional Schedule 6, item 16(6) of the Constitution –

(a) As soon as is practical after the new Constitution took effect all courts, including their structure, composition, functioning and jurisdiction, and all relevant legislation, must be rationalised with a view to establishing a judicial system suited to the requirements of the new Constitution.

(b) The Cabinet member responsible for the administration of justice, acting after consultation with the Judicial Service Commission, must manage the rationalisation envisaged in paragraph (a).

· In terms of the above the appointment of judges to the Labour Court (within the ambit of the LRA) falls within the mandate of the Minister of Justice until such time as full effect has been given to Schedule 6, item 16(6).
· The LRA also qualifies as “relevant legislation” in terms of this mandate
· In accepting clause 28, the Committee will be allowing conduct that goes against a constitutional mandate
Recommendation:

· It is recommended that the Committee reject both clauses 27 & 28.
Clause 29

No legal issue identified.

Clause 30

No legal issue identified.
Clause 31

Explanatory Note:

· The same argument as that under clauses 27 & 28 applies.
Recommendation:

· It is recommended that the Committee reject clause 31.
Clause 32

No legal issue identified. 

Clause 33

Explanatory Note:

· The same argument as that under clauses 27 & 28 applies.
Recommendation:

· It is recommended that the Committee reject clause 33.
Clause 34

Explanatory Note:

· The same argument as that under clauses 27 & 28 applies.
Recommendation:

· It is recommended that the Committee reject clause 34.
Clause 35 

Explanatory Note:

· Word “engaged” is incorrect and should be changed to “employed”

· Reference to “under a” is incorrect, it should be “in terms of”

Amendment of section 186 of Act 66 of 1995, as amended by section 95 of Act 75 of

1997 and section 41 of Act 12 of 2002

35. Section 186 of the principal Act is hereby amended—

(a)
by the substitution in subsection (1) for paragraphs (a) and (b) of the following paragraphs, respectively:

‘‘(a) an employer has terminated [a contract of] employment with or

without notice;

(b) an employee  [engaged under a] employed in terms of a fixed term contract of employment reasonably expected the employer—

(i) to renew a fixed term contract of employment on the same or similar terms but the employer offered to renew it on less favourable terms, or did not renew it; or

(ii) to retain the employee on an indefinite contract of employment but otherwise on the same or similar    terms as the fixed term contract, but the employer offered to retain the employee on less favourable terms, or did not offer to retain the employee;’’; and

(b) by the substitution in subsection (1) for paragraphs (e) and (f) of the following paragraphs, respectively:

‘‘(e) an employee terminated [a contract of] employment with or without notice because the employer made continued employment intolerable for the employee[.]; or

(f) an employee terminated [a contract of] employment with or without notice because the new employer, after a transfer in terms of section 197 or section 197A, provided the employee with conditions or circumstances at work that are substantially less favourable to the employee than those provided by the old employer.’’.

Clause 36

Explanatory Note:

· In Fry’s Metal (LAC) the court argued that automatically unfair dismissal contemplated in section 187(1)(c) was conditional (and reversible), if the employees accepted the demands of the employer. In Fry's Metals (SCA) the reasoning of the LAC was accepted.

· The question that stands to be answered is whether the legislature intended for a dismissal under this sub-section to constitute a conditional dismissal, subject to withdrawal if the employer's demand if the employee complies?
· In this regards, a policy decision is required.

Clause 37

No legal issue identified.

Clause 38

Explanatory Note:

· Section 23(1) of the Constitution states that “everyone has the right to fair labour practices.” This right is not qualified or restricted to only vulnerable workers.
· In NEHAWU v UCT the Constitutional Court (with reference to section 23(1)) explained that 
“Our Constitution is unique in constitutionalising the right to fair labour practices. But the concept is not defined in the Constitution … the focus of section 23(1) is, broadly speaking, the relationship between the worker and the employer and the continuation of the relation on terms that are fair to both. In giving content to that right [through legislation], it is important to bear in mind the tension between the interests of the workers and the interests of the employers which is inherent in labour relations. Care must therefore be taken to accommodate, where possible, these interests so as to arrive at the balance required by the concept of fair labour practices. It is in this context that the LRA must be construed.”

· Section 23 and the LRA seeks to balance out the unequal power relationship. Practicality cannot outweigh basic fairness principles.

· The provision doesn’t align with the ILO standards

· Labour law currently is based on principles of fairness and allows for flexibility in deviation from set practice or code standards where such deviation is justifiable in the circumstances. Labour law already allows employers the discretion to regulate their employment relationship with high earning employees at the time when that relationship is established. It comes down to the management choices the employer chooses to implement. In terms of labour law an employee can also be dismissed if he/she is found to be incompatible (as a form of incapacity).

· Clause 38 reverts back to the primarily contract law based regulation of employment relationships, which was found wanting in the past and in response to which the labour based principle of fairness developed in our case law and legislation.

Recommendation:
· No redraft required as current labour law already makes sufficient provision for these situations if properly managed
· It is advised that the Committee reject clause 38 in its entirety, as it is constitutionally unsound.
Clause 39

No legal issue identified


Clause 40

Explanatory Note:

· The wording of clause 40 tries to impart the following scenario, that a date of dismissal is linked to the date in the notice.

· But, if an employee did not receive his/her salary as at the date in the notice, then the date of dismissal is the date when the salary is paid even if the salary is paid after the date in the notice. 

· The current wording in clause 40 does not impart this scenario clearly.

· Legislation should be clear when it is read, and for this reason it is recommended that clause 40 be redrafted as proposed below.

· The redraft does not change the policy position, but clarifies the policy position.

Amendment of section 190 of Act 66 of 1995

40. Section 190 of the principal Act is hereby amended by the addition to subsection

(2) of the following paragraph:

[‘‘(d) if an employer terminates an employee’s employment on notice, the date of dismissal is the date on which the notice expires or, if it is an earlier date, the date on which the employee is paid all outstanding salary.’’.]

New proposed wording 

“(d) if an employer terminates an employee’s employment by means of a notice, the date of dismissal is the date on which the notice expires but if the salary due to the employee has not been paid by the employer at the date on which the notice expires, the date of dismissal will be the date when the employer paid the salary to the employee.” 

Clause 41

The extension of the time period for conciliation is a policy decision to be determined by the Committee. However, it should be noted that a conciliation process by a council or the CCMA must be with the aim to resolve a dispute swiftly. It may be that by including an additional period beyond 30 days for conciliation to remain open will result in a delay to resolve the dispute. 

Clause 42

No legal issue identified. 

Clause 43  

Explanatory Note: Joint and several Liability and Labour Brokers

· Section 198(4) in the principal Act provides that a temporary employment service and a client are jointly and severally liable where the temporary employment service contravenes certain provisions: collective agreement, BCEA, sectoral determination etc. 

· The new (4A) therefore reinforces the principle of citation for litigation. A court must be satisfied that all defendants are cited in the litigation.

· It must be remembered that relief may only be obtained against a defendant who is cited.

· Clause (4B) the word “assigns” (line 2 on page 21) may be problematic. 

· Section 198 of the Principal Act refers to a temporary employment service who for reward procures for or provides to a client other persons who perform work for the client (new amendment in the Bill).

· Therefore, (4B) should use the words “procures for or provides to” and not “assign” 

· Plural form of the word “services” in (4C) is incorrect (a temporary service)

· The coming into operation of new (4F) should be suspended until the legislation dealing with the registration of temporary employment services is enacted. This affects the short title of the Bill, i.e. clause 50 of the Bill. 

· The word “must” in (4F) is incorrect: the word “may” should be used because the sentence is phrased in the negative prohibiting the practice of a TES unless it is registered. May in this context denotes permission, as in, you may not practice as a TES unless you are registered.  

· The word “it” is incorrect. It should be replaced by the word “person” because a person may be a human being (natural person) or a company (juristic person). 

Amendment of section 198 of Act 66 of 1995

43. Section 198 of the principal Act is hereby amended—

(a) by the substitution in subsection (1) for paragraph (a) of the following paragraph:

‘‘(a) who [render services to, or] perform work for [,] the client; and’’;

(b) by the substitution in subsection (4) for paragraph (d) of the following paragraph:

‘‘(d) a sectoral determination made in terms of the [Wage] Basic Conditions of Employment Act;’’; and
(c) by the insertion after subsection (4) of the following subsections:

‘‘(4A) If the client of a temporary employment service is jointly and severally liable in terms of section 198(4) or is deemed to be the employer of an employee in terms of section 198A(3)(b)—

(a) the employee may institute proceedings against either the temporary employment service or the client or both the temporary employment service and the client;

(b) a labour inspector acting in terms of the Basic Conditions of Employment Act may secure and enforce compliance against the temporary employment service or the client as if it were the employer, or both; and
(c) any order or award made against a temporary employment service or client in terms of this subsection may be enforced against either.

(4B) A temporary employment service must provide an employee [it assigns to] whose service it procured for or provided to a client with written particulars of employment that comply with section 29 of the Basic Conditions of Employment Act, when the employee commences employment.
(4C) An employee may not be employed by a temporary employment [services] service on terms and conditions of employment which are not permitted by this Act, any employment law, sectoral determination or collective agreement concluded in a bargaining council applicable to a client to whom the employee renders services.

(4D) The issue of whether an employee of a temporary employment service is covered by a bargaining council agreement or sectoral determination, must be determined by reference to the sector and area in which the client is engaged.

(4E) In any proceedings brought by an employee, the Labour Court or an arbitrator may—

(a) determine whether a provision in an employment contract or a contract between a temporary employment service and a client complies with subsection (4D); and (b) make an appropriate order or award.

(4F) No person [must] may perform the functions of a temporary employment service unless [it] the person is registered in terms of any applicable legislation, and a temporary employment service that is not registered will not constitute a defence to any claim instituted in terms of this section or 198A.’’.

Clause 44 

WHAT IS TEMPORARY WORK

Explanatory Note: 198A

· 198A(1) refers to “temporary services” –plural form. It is recommended that the singular form be used. 

· Following from the word “service” in the existing section 198, the new section 198A introduces a “temporary service”. 

· Section 198A(1)(a), the issue of the six (6) months is a policy decision and not a legal one. Redraft below takes into account rejecting the sub-clause and possible options.

· Section 198A(3) had the incorrect referencing to sub-section (2). It should refer to subsection (1).

· Section 198A(3)(a) and (b) the plural from of “temporary services” should be changed to the singular from for drafting style. 

· 198A(4), the word “assignment” in not used in the Principal Act. Amendments should conform to the Principal Act. Section 198(2) of the Principal Act refers to “a person whose services have been procured”.

· It is therefore recommended that the word “service” replace the word “assignment” in order to keep with the words the same as the Principal Act.  

Insertion of sections 198A to 198D in Act 66 of 1995

44. The following sections are hereby inserted in the principal Act after section 198:

‘‘Application of section 198 to employees earning below earnings  threshold

198A. (1) In this section, a ‘‘temporary [services] service’’ means work for a client by an employee—
(a) for a period not exceeding [six] three/twelve months;

(b) as a substitute for an employee of the client who is temporarily absent; or

(c) in a category of work and for any period of time which is determined to be a temporary [services] service by a collective agreement concluded in a bargaining council, a sectoral determination or a notice published by the Minister, in accordance with the provisions of subsections (6) to (8).

(2) This section does not apply to employees earning in excess of the threshold prescribed by the Minister in terms of section 6(3) of the Basic Conditions of Employment Act.
(3) For the purposes of this Act, an employee referred to in subsection [(2)] (1)—

(a) performing a temporary [services] service for the client is the employee of the temporary employment services in terms of section 198(2);

(b) not performing a temporary [services] service for the client is deemed to be the employee of that client and the client is deemed to be the employer.

(4) The termination by the temporary employment services of an employee’s [assignment] service with a client for the purpose of avoiding the operation of subsection (3)(b) is a dismissal.
(5) An employee deemed to be an employee of the client in terms of subsection (3)(b) must be treated on the whole not less favourably than an employee of the client performing the same or similar work, unless there is a justifiable reason for different treatment.

(6) At least three months prior to the coming into effect of this section, the Minister must by notice in the Government Gazette invite representations from the public on which categories of work should be deemed to be temporary service by notice issued by the Minister in terms of subsection (1)(c).

(7) The Minister must consult with NEDLAC before publishing a notice or a provision in a sectoral determination contemplated in subsection (1)(c).

(8) If there is conflict between a collective agreement concluded in a bargaining council, a sectoral determination or a notice by the Minister contemplated in subsection (1)(c)—

(a) the collective agreement takes precedence over a sectoral determination or  notice; and

(b) the notice takes precedence over the sectoral determination.

Possible draft of 198A without the original (a): That is to reject the month scenario:

198A. (1) In this section, a ‘‘temporary [services] service’’ means work for a client by an employee—
(a) as a substitute for an employee of the client who is temporarily absent; or

(b) in a category of work and for any period of time which is determined to be a temporary [services] service by a collective agreement concluded in a bargaining council, a sectoral determination or a notice published by the Minister, in accordance with the provisions of subsections (6) to (8).

REGULATION OF FIXED TERM CONTRACTS

Explanatory Note: 198B

· In Section 198B(1) the word “purposes” should be “purpose” because the section does not have many purposes but one purpose of regulating fixed term contracts for employees who earn below the threshold. 

· Section 198B(2)(c) “engaged” should be “employed” and consequentially “that” should be “which”

· Section 198B(3) “engage” should be “employ”. 

· Section 198B (4) “engage” should be “employ” throughout. 

· Section 198B (4)(e) six months trial period to determine suitability for employment. This amounts to a probation period. Item 8(1)(c) of Schedule 8 to the LRA i.e. the Code of Good Practice states that-

“Probation should not be used for purposes not contemplated by this Code to deprive employees of the status of permanent employment. 

Item 8(1)(d) states that probation should be determined with regard to the nature of the job.

The wording of section 198B(4)(e) in the Bill goes against the spirit of the Code of Good Practice. It is recommended that (4)(e) be rejected. 

· Section 198B(8) and (9) contain technical changes: grammar and must is incorrect. 

· Section 198B(10) “engages” should be “employs”.

Fixed term contracts with employees earning below earnings threshold

198B. (1) For the [purposes] purpose of this section, a ‘fixed term contract’ means a contract of employment that terminates on—

(a) the occurrence of a specified event;

(b) the completion of a specified task or project; or

(c) a fixed date, other than an employee’s normal or agreed retirement age, subject to subsection (3).

(2) This section does not apply to—

(a) employees earning in excess of the threshold prescribed by the Minister in terms of section 6(3) of the Basic Conditions of Employment Act;
(b) an employer that employs less than 10 employees, or that employs less than 50 employees and whose business has been in operation for less than two years, unless—

(i) the employer conducts more than one business; or

(ii) the business was formed by the division or dissolution for any reason of an existing business; and

(c) an employee [engaged] employed in terms of a fixed term contract [that] which is permitted by any statute, sectoral determination or collective agreement.
(3) An employer may [engage] employ an employee on a fixed term contract or successive fixed term contracts for longer than [six] three/twelve months of employment only if—

(a) the nature of the work for which the employee is [engaged] employed is of a limited or definite duration; or

(b) the employer can demonstrate any other justifiable reason for fixing the term of the contract.

(4)Without limiting the generality of subsection (3), the conclusion of a fixed term contract will be justified if the employee—
(a) is replacing another employee who is temporarily absent from work;

(b) is [engaged] employed on account of a temporary increase in the volume of work which is not expected to endure beyond 12 months;

(c) is a student or recent graduate who is employed for the purpose of being trained or gaining work experience in order to enter a job or
 profession;

(d) is [engaged] employed to work exclusively on a specific project that has a limited or defined duration;

*(e) has been [engaged] employed for a trial period of not longer than six/three/twelve probation months for the purpose of determining the employee’s suitability for employment; 

(f) is a non-citizen who has been granted a work permit for a defined period;

(g) is [engaged] employed to perform seasonal work;

(h) is [engaged on]  employed for the purpose of an official public works scheme or similar public job creation scheme;

(i) is [engaged on] employed in a position which is funded by an external source for a limited period; or

(j) has reached the normal or agreed retirement age applicable in the employer’s business.

(5) Employment in terms of a fixed term contract concluded or renewed in contravention of subsection (3) is deemed to be of indefinite duration.

(6) An offer to employ an employee on a fixed term contract or to renew

or extend a fixed term contract, must—

(a) be in writing; and

(b) state the reasons contemplated in subsection (3)(a) or (b).

(7) If it is relevant in any proceedings, an employer must prove that there was a justifiable reason for fixing the term of the contract as contemplated

in subsection (3) and that the term was agreed.

(8) An employee employed [on] in terms of a fixed term contract for longer than six months [must] may not be treated less favourably than an employee  employed on a permanent basis performing the same or similar work, unless there is a justifiable reason for different treatment.

(9) An employer must provide an employee employed [on] in terms of a fixed term contract and an employee employed on a permanent basis with equal access to opportunities to apply for vacancies.

(10) An employer who [engages] employs an employee on a fixed term contract for a reason contemplated in subsection (4)(d) for a period exceeding 24 months must, subject to the terms of any applicable collective agreement, pay the employee on expiry of the contract one week’s remuneration for each completed year of the contract calculated in accordance with section 35 of the Basic Conditions of Employment Act.
(11) An employee is not entitled to payment in terms of subsection (10)

if, prior to the expiry of the fixed term contract, the employer offers the employee employment or procures employment for the employee with a different employer, which commences at the expiry of the contract and on the same or similar terms.

PART-TIME EMPLOYMENT 

Explanatory Note: 198C

· Section 198C(1) has a purpose and not purposes, therefore the singular form of the word purpose should be used. 

· No further proposed amendments.

Part-time employment of employees earning below earnings threshold

198C. (1) For the [purposes] purpose of this section—

(a) a part-time employee is an employee who is remunerated wholly or partly by reference to the time that the employee works and who works less hours than a comparable full-time employee; and

(b) a comparable full-time employee—

(i) is an employee who is remunerated wholly or partly by reference to the time that the employee works and who is identifiable as a full-time employee in terms of the custom and practice of the employer of that employee; and

(ii) does not include a full-time employee whose hours of work are temporarily reduced for operational requirements as a result of an agreement.

(2) This section does not apply—

(a) to employees earning in excess of the threshold determined by the Minister in terms of section 6(3) of the Basic Conditions of Employment Act;

(b) to an employer that employs less than 10 employees or that employ less than 50 employees and whose business has been in operation for less than two years, unless—

(i) the employer conducts more than one business; or

(ii) the business was formed by the division or dissolution, for any reason, of an existing business;

(c) to an employee who ordinarily works less than 24 hours a month for an employer; and

(d) during an employee’s first six months of continuous employment with an employer.

(3) Taking into account the working hours of a part-time employee, an employer must—

(a) treat a part-time employee on the whole not less favourably than a comparable full-time employee doing the same or similar work, unlessthere is a justifiable reason for different treatment; and

(b) provide a part-time employee with access to training and skills development on the whole not less favourable than the access applicable to a comparable full-time employee.

(4)An employer must provide a part-time employee with the same access to opportunities to apply for vacancies as it provides to full-time

employees.

(5) For the purposes of identifying a comparable full-time employee, regard must be had to a full-time employee employed by the employer on

the same type of employment relationship who performs the same or similar

work—

(a) in the same workplace as the part-time employee; or

(b) if there is no comparable full-time employee who works in the same workplace, a comparable full-time employee employed by the employer in any other workplace.

Clause 45

No legal issue identified.

Clause 46

Explanatory Note: Joint and Several Liability

Joint and several liability is a legal principle which requires more than one debtor to be liable for an entire debt. The Apportionment of Damages Act, No 34 of 1956 regulates delictual liability of persons in cases where no contractual relationship exists between the parties. However, a person’s actions may result in damage to another and therefore should be held liable. 

The principle of joint and several liability is already included in the principle Act in respect of Temporary Employment Service and Clients in terms of section 198(4). This means that the ambit of employment law joint and several liability is statutorily determined and it is not a new concept. In this new clause 200B it is merely extended to persons who are found to be an employer as contemplated in 200B. 

Clause 47

No legal issue identified.

Clause 48

No legal issue identified.

Clause 49

No legal issue identified.

Clause 50

Explanatory Note:

· The Short Title clause needs to indicate how and when the Act will come into operation.

· A sub-clause (2) should be introduced to provide for the suspension of the coming into operation of section 198(4F). See clause 43 of the Bill on page 21 of the Bill.

Short title

[50. This Act is called the Labour Relations Amendment Act, 2012.]
Short title: New Proposed

50. (1) This Act is called the Labour Relations Amendment Act, 2012, and comes into operation on a date fixed by the President by proclamation in the Gazette.
(2) Notwithstanding sub-section (2), the coming into operation of section 198(4F) is suspended until the date when the applicable legislation contemplated in section 198(4F) enters into force. 

Additional Technical Amendments not included in the Bill.

NEW CLAUSE 

Let the following be a new clause:

Amendment of Long Title of Act 66 of 1995

50.
The Long title of the principal Act is hereby amended-
(a) by the deletion in the Long Title of “section 27” and to be substituted by “section 23”. 

NEW CLAUSE

Let the following be a new clause:

Amendment of section 3 of Act 66 of 1995

51.
Section 1 of the principal Act is hereby amended-

(a) by the substitution in section (1) for sub-paragraph(a) of the following sub-paragraph:

“(a) to give effect to an regulate the fundamental rights conferred by [section 27] section 23 of the Constitution;”

NEW CLAUSE

Let the following be a new clause:

Amendment of section 153(2)(a) of Act 66 of 1995
52.
Section 153(2)(a) of the principal Act is hereby amended-


(a) by the substitution in section (2) for sub-paragraph (a) of the following sub-
paragraph:



“(a) must be judges of the [Supreme] High Court of South Africa;”

NEW CLAUSE

Let the following be a new clause:

Amendment of section 160(2) of Act 66 of 1995
52.
Section 160(2) of the principal Act is hereby amended-


(a) by the substitution in section (2) for the following paragraph:

“(2)  Despite subsection (1), the Labour Court may exclude the members of the general public, or specific persons, or categories of persons from the proceedings in any case where a court of a [provincial division] Division of the [Supreme] High Court of South Africa could have done so.”
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