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1.  SUMMARY OF COMMENTS ON THE TRADITIONAL COURTS BILL, 2012 [B1 – 2012], AND RESPONSES OF THE DEPARTMENT OF JUSTICE AND CONSTITUTIONAL DEVELOPMENT
	Clause no./

Theme
	Commentator
	Comment
	Response

	Consultation


	South African Human Rights Commission(SAHRC)

Department of Women, Children & People with Disabilities(DWCPD)


	1. Consultation took place with certain interested parties.  No consultation occurred at local level, with people who live subject to customary law and who will be directly affected by it.  A small number of provincial public hearings will not remedy the situation.

2.  The period allowed for making submissions on the Bill has been too short. Citing the Matatiele judgement, the SAHRC points out that people should be afforded meaningful opportunities to participate in the law- making process.

1. Consultation on the Bill was done with traditional leaders who are mostly male.  A few female traditional leaders who could have been part of these consultations do not have first hand information and lived experiences of ordinary rural women with regard to abuses in traditional courts. Women, who constitute 59% of the rural population, should have been consulted on the Bill.

2.  The Bill should be completely overhauled and re-written in consultation with rural women, at local level, with sufficient time and space being given for such consultation.
3.  The Bill was reintroduced in the NCOP without addressing the concerns raised in 2008 when the Bill was in the National Assembly, and which is why the Bill was withdrawn from that House.

4.  Referring to the Resolutions of the African National Congress 52nd National Conference on Rural Development, Land Reform and Agrarian Change, the DWCPD points out that the party  resolved to, among others, strengthen the voice of rural South Africans, empower poor communities and build the momentum behind agrarian change and land reform by supporting the self-organisation of rural people; working together with progressive movements and organisations and building forums and structures through which rural people can articulate their demands and interests.
5.  The Bill cannot be passed in the current year.  Therefore the existing dispensation must be extended until sufficient consultation has taken place.

	1.  It needs to be pointed out that the National House of Traditional Leaders played a facilitative role in enabling the Department to organise consultative meetings in the Provinces on the development of the policy framework on which the Bill is based.  While the traditional leaders attended these meetings, there were some members of communities who also attended.  However, it is acknowledged that the consultation should have been more inclusive. It is for this reason that the Bill was withdrawn from the National Assembly so that the National Council of Provinces could conduct hearings with local communities. 

2.  A notice for comments was published on 13 December 2011 and the due date for submissions was 15 February 2012.  This allowed interested parties more than 2 months to submit their comments on the Bill.  Also, when the notice was published, the Department considered the reality that the notice was published during the holiday season.  It is for this reason that more than two months was allowed for submission of comments.  
1.  See paragraph 1 above.
2.  Noted.  
3.  The Bill was reintroduced into the NCOP without any amendments.  It was the same Bill that was submitted to and approved by Cabinet in 2008.  When the Bill was first introduced into Parliament the Department of Women Children and People with Disabilities was not in existence.  However, the Joint Monitoring Committee on Improvement of Quality of Life and Status of Women submitted comments on the Bill.  When the Bill was introduced into the NCOP the invitation to all parties to submit comments did explain why the 2008 Bill was used without changing it.  The invitation also indicated that the concerns raised in 2008 had not been disregarded and that they would be addressed in the process that is currently under way. 
4.  The comments are noted.  A concern has been raised that the Bill could lead to members of the community being deprived of land in the form of withholding of customary entitlements.  It should be noted that the Department of Rural Development and Land Reform is responsible for policy regarding land in rural areas which process is currently underway.
5.  Noted.  It should also be noted that the Black Administration Act was extended four times since 2007.  There are indications that the dispensation will be extended further as it is unlikely the deadline of 30 December 2012 will be met.

	Nature of traditional courts
	SAHRC

	1.  The recognition of the traditional justice system as a forum for dispute resolution is commended.
2. Although the language used in the Bill and its short title suggest strongly that traditional courts are courts as recognised in terms of section 166 of the Constitution, many of the constitutionally recognised rights in the area of criminal and civil proceedings are not recognised.  

3.  Even if the Bill suggests that traditional courts may not be courts but rather tribunals, the Bill is not clear on this.  This ambiguity needs to be addressed. 
4.  The Bill must clearly state whether the mechanism being created is a dispute resolution mechanism, where consent of the parties is pivotal and appropriate language must be used.
5.  Consideration could be given to traditional courts functioning as “family group conferences”.

6.  If traditional courts are intended to function as courts regard must be had to constitutional guarantees such as legal representation, appeals, sanctions and a public trial, issues that need to be addressed.

	1.  Noted.
2.  Clause 7 of the Bill makes it clear that traditional courts are not courts in the sense of courts envisaged in section 166 of the Constitution.  In order to clearly distinguish these courts from courts envisaged in Chapter 8 of the Constitution, consideration could be given to amending the short title of the Bill, for instance “Resolution of Certain Disputes by Traditional Councils Bill” so that it reflects clearly the role these fora will be fulfilling.  This approach, if adopted, will also validate the point that these fora are intended more for dispute resolution than for litigation.   Consideration could also be given to revising some of the terminology used in the Bill that is usually used in the case of ordinary courts, for instance terms such as “jurisdiction” and “sanctions”, among others.

3.  See paragraph 2 above.  The Department agrees fully.
4.  See paragraph 2 above.  The Department agrees fully.
 5.  Suggestions have been made that the Bill should recognise the different stages of dispute resolution in traditional sense, which include dispute resolution at family level, where the concept of a family conference fits into the system. However, it needs to be pointed out that the proposal may not be appropriate as a family group conference is usually specifically used for child offenders.  There is a need to adopt a holistic approach to the concept of restorative justice rather than to try and use some programmes that the concept offers.
6.  These fora are not intended to function as courts, but as dispute resolution fora.  As this is a system that has been in place since time immemorial, it needs to be transformed so that it is aligned with the Constitution.  Consideration could be given to deleting from the Bill the principles cited as examples in the comments, while at the same time making the system Constitution compliant.  This will include the incorporation of the rights of women.

	Content of customary law
	SAHRC
	1.  The framework suggested in the Bill imposes the South African legal system which is inspired by the Roman-Dutch, British and constitutional systems on African customary law, thereby distorting the traditional justice system.

2.  There is no distinction between delictual and criminal matters in customary law.  Further, there is no uniform system of traditional courts.  Some courts are structured similar to junior magistrates’ courts while others operate outside the government system. Therefore, there is no model of an African traditional court that can be used as a point of reference for establishing a traditional court system. The Bill is not alive to the different types of customary courts and people living under them, for example in the KZN and the Transkei in the EC have their own different systems.
3.  Customary law changes with the value system in the community.

	 1.  The Bill does not aim to develop customary law, but rather to provide a mechanism through which customary law may be developed by traditional councils. The Constitution assigns the responsibility for the development of customary law on the courts, or for a tribunal.  Traditional Councils are part of the institution that may be tasked with this responsibility in terms of the proposed alignment of the traditional courts with the Constitution.  An attempt is already being made to move away from terminology that is associated with ordinary courts, and to make it clear that the mechanism proposed is not that of a court setting but rather a mechanism for dispute resolution. 
2.Noted.  Consideration could be given to moving away from classifying matters as civil or criminal for purposes of dispute resolution.  As for the different systems of traditional courts being applied in different areas, it needs to be pointed out that while the Bill does not aim to change customary law, the Bill seeks to establish a single regulatory framework that will be applicable throughout the country.
3.  Noted.  Hence the Department’s suggestion to align it with the new constitutional imperatives as contained in the Bill of Rights.

	International obligations of SA in respect of women


	SAHRC

	1.  The SAHRC points out that Article 14 of the ICCPR requires that where a State recognises courts based on customary law, or religious courts to carry out or entrust them with judicial tasks, it must ensure that such courts cannot hand down binding judgements recognised by the State unless the following requirements are met:

(a)
Proceedings before such courts must be  
limited to minor civil and criminal matters;

(b)
 the requirements of a fair trial and other 
relevant guarantees must be present;

(c)
 their judgements must be validated by State 
courts in the light of the guarantees set out in 
the Covenant; and 

(d)
their judgments can be challenged by the parties 
concerned in a procedure complying with the 
requirements of Article 14 of the Covenant.
2.  The SAHRC also cites the African Charter on Human and People’s Rights which recognises the right to a fair trial and other due process rights.
3.  South Africa is bound by its international obligations to ensure that persons who appear before a traditional court in respect of criminal matters have the right to due process, which would include the right to legal representation.
	1.  Noted.  Restorative justice processes must comply with the rule of law, human rights principles and the rights provided in the South African Constitution.  Hence the Department is aiming to align the traditional justice system with the Constitution in order to transform it. 
2. Noted. See paragraph 1 above.
3.  The Department has moved away from its original approach that traditional courts should deal with criminal and civil matters but should rather resolve any minor dispute.  The Department is of the view that a party to a dispute in a traditional court should be able to be represented by any person of his or her choice. 

	Women, race and customary law
	SAHRC

DWCPD


	1.  It is not clear how gender equality and representation will be achieved or promoted.

2.  The Bill does not guarantee the appointment of women as presiding officers of traditional courts.
3.  Due to the pervasiveness of gender inequality in South Africa and the history in many traditional communities of the exclusion of women, the Bill should ensure that there are measures to ensure the full and equal participation of women in traditional courts at all levels.
1.  The Bill fails to promote substantive equality as enshrined in the Constitution.

2.  Although the Bill seeks to promote and preserve traditions, customs and cultural practices that promote nation building in line with the Constitution, this may lead to the Bill promoting some harmful traditional practices such as ukungena and ukuthwala.

3.  The Bill does not protect girl children in rural communities from forced marriages.
	1.  The Department proposes that consideration be given to allowing traditional councils to deal with minor disputes.  These councils are already required by law to have a third representation of women.  Consideration could even be given to increasing the representation of women when the councils sit as dispute resolution fora.
2.  See paragraph 1 above.
3.  See paragraph 1 above.
1.  The guiding principles contained in clause 3 of the Bill require that the values enshrined in the Constitution, including non-sexism, be applied.  The Department suggests that the wording of the Bill be adapted/strengthened to make this clear, among others, by setting specific requirements for the adequate representation of women in a forum to resolve disputes.

2.  The Bill does not deal with the development of customary law and practices but provides a mechanism for achievement of same.  The Department is alive to the concerns raised about harmful cultural practices.  While there is a need to raise awareness in traditional communities about constitutional rights, the wording of the Bill could be adapted to make it abundantly clear that practices that are not in line with the Constitution are prohibited. We are of the view that the establishment of traditional courts in the manner proposed will assist in developing customary law and ridding the traditional justice system of harmful practices which are contrary to the Bill of Rights.
3.  See paragraph 2 above.

	Community Participation
	DWCPD
	Traditional  councils and traditional courts must have, at least,  50% representation of women, in line with the Women Empowerment and Gender Equality Bill, the SADC Declaration on Gender and the AU Protocol.
	The Department has suggested the possibility of a traditional council being empowered to deal with disputes requiring resolution.  Currently, traditional councils are, by law, required to have a one third representation of women.  The composition of traditional councils is regulated by the Traditional Leadership and Governance Framework Act, 2003.  If traditional councils are not represented by women as prescribed by the law, it is suggested that the law be implemented properly in order to ensure that there is representation of women in traditional councils.

	Opting out
	SAHRC
DWCPD
	1.  The Bill needs to have a clear provision, allowing persons who wish to resolve their disputes in an ordinary court, to opt out of the traditional justice system.
1.  The Bill should allow for persons to be able to opt out of the traditional justice system, should they wish to do so.
	1. Noted.  Persons who wish to have their disputes adjudicated in the conventional  courts, rather than mediated in terms of customary law and custom, should be allowed to do so.    In order to address this concern, consideration could be given to including in the Bill a provision in terms of which a person who has been notified to appear before a traditional court must attend.  However, if such a person does not want to have his or her dispute dealt with by a traditional court, he or she should be under an obligation to advise the court accordingly.  The court may then proceed to deal with the matter in the absence of the person concerned, provided that the court may not make any decision that has a legal effect on the absent party.

	Interface with the Constitution
	SAHRC
DWCPD
	The SAHRC recognises the institution, status and role of customary law.

While the existence of traditional courts is consistent with the Constitution, certain provisions of the Bill are not compliant with the Constitution.
	 Noted.
Noted. The Department has made proposals to address this.

	Use of language
	SAHRC

	1.  The use of terminology such as “traditional courts” and “criminal and civil disputes” justifies a concern that the Bill imposes western values on the traditional justice system. 

2. The Bill should use “disability friendly” language, ie “persons with disability”. 
	1.  The Department has made proposals to address this.   Consideration could be given to moving away from terminology such as “jurisdiction” and “criminal and civil disputes” in favour of terminology that is more applicable in a dispute resolution setting. 
2.  Noted.


	Khoi-San communities

	SAHRC

	1.  The Bill should also cover the position of the Khoi-San.

	1.  The National Traditional Affairs Bill recognises the Khoi-San communities and councils.  Consideration must be given to adapting the Bill to the extent that it is also applicable to Khoi-San communities and councils, particularly if the suggestion that traditional councils be empowered to deal with disputes in communities is accepted.  We are advised that this Bill will be introduced into Parliament shortly.  COGTA should be part of deliberations on the Bill.  Consultation with the Khoi-San community will be necessary.

	Information required before the Bill can be considered
	SAHRC

DWCPD
	1.  In order to create a language that gives effect to the traditional system that is not in conflict with the Constitution, more research needs to be done on current systems of customary law. 

1.  There is a need to obtain live experiences of women in rural communities before the Bill is considered.
	1.  It needs to be pointed out that the Bill does not aim to change  or develop systems of customary law, as indicated above.  It is understood that customary law is as diverse as the people living by it.  What is important is that any system that is practised has to be aligned to current constitutional imperatives.
1.  Noted.  

	Costing
	SAHRC

	1.  Clear information must be made available regarding who will be responsible for building new traditional courts and their maintenance. 

2.  The Bill must be costed.

	1. The Bill does not seek to establish traditional courts, similar to magistrates’ courts and high courts.  The objective is to establish a traditional justice system through which to traditional councils double up as dispute resolution fora, and for this purpose the traditional councils will continue to use the facilities they currently use for their community related functions when they convene as traditional courts.  
2.  Noted.  The Bill was costed from the perspective of the Department of Justice and mainly addresses the aspects of training of traditional leaders and their staff.  The Bill requires comprehensive costing to cater for a number of new proposals as well as the responsibility of COGTA flowing from the Bill. 

	Guiding principles: Clause 3
	
	There is no provision in the Bill on how it will be implemented in order to ensure that traditional courts are aligned with the Constitution. 
	An implementation plan is being revised in line with the proposed.

	Designation and training of traditional leaders:  Clause 4


	DWCPD

SAHRC


	1. The  Bill should make provision for any woman or man of good standing in the community to be appointed as a presiding officer in a traditional court.  

2.  The appointment of a presiding officer should be made in consultation with the community.

3.  As in the case of judicial officers, traditional leaders should not be members of political parties.

1.  The system of customary law is, by its very nature, consultative. The Bill should make provision for community consultation in the designation of presiding officers of traditional courts.
	1. The Department proposes that traditional councils be given the power to resolve minor disputes.  Ordinarily, the Chairperson of the traditional council will also be the chairperson of a traditional council sitting as a court.

2. The law currently provides for the appointment of chairpersons of traditional council. See paragraphs 1 above .
3. Noted. 
1.  See paragraph 1 above.

	Settlement of certain civil disputes of a customary law nature by traditional courts:  Clause  5
	DWCPD

	1.  As required by the Children’s Act, the Child Justice Act, the AU Charter on the African Child and the UN Convention on the Rights of the Child, traditional courts should not have the power to deal with cases involving children, i.e. guardianship, custody and maintenance.
2.  Marriage and divorce cases should be dealt with in ordinary courts.


	1 & 2.  In terms of clause 5 (2) of the Bill a traditional court does not have the power to deal with issues of guardianship, custody and maintenance of children.  Regarding maintenance, the Maintenance Act, 1998, provides for the court which has jurisdiction on maintenance matters.  However, in order to strengthen these provisions, consideration could be given to including in the Bill a clause in terms of which traditional courts do not have the  power to deal with matters involving children.  The Child Justice Act, 2008, has very specific provisions on children in conflict with the law.  Children in conflict with the law, even in traditional communities, should have the benefit of the special processes and procedures provided for in that Act in their best interests as required by our international obligations.

	Settlement of certain criminal disputes by traditional courts:  Clause 6
	SAHRC
	Since women, in some communities, are not allowed to enter traditional courts or tribunals and since the Bill does not allow parties to opt out of the traditional justice system, the Bill does not adequately protect the right to a public trial.
	See the Department’s proposals in terms of which persons will not be obliged to appear before a traditional court. 

	Procedure: Clause 9


	SAHRC
DWCPD
	1.  The Bill only provides limited information about the procedure to be adopted by traditional courts.
2.  The procedure should not be left to be dealt with in regulations.

3.  African custom does not provide for legal representation as envisaged in the Constitution.  But because the Bill empowers traditional courts to impose sanctions, it is argued that the right to legal representation be allowed. Clause 9(3), prohibiting legal representation in a traditional court, should be deleted and the matter should be subjected to further debate.

1.  Vulnerable persons referred to in clause 9(2) should include widows. 

2.  The Bill should specifically make provision for women to appear in person as litigants in the traditional court, and provision for representation “in terms of custom and customary law” should be deleted from the Bill.

3.  The Bill must be amended to allow for parties to be legally represented in traditional courts.

4.  The Bill denies children the right to legal representation in civil matters.


	1. The Bill provides a framework to consider relating to procedure. However, consideration could be given to providing for procedures that regulate proceedings before a traditional council sitting as a court, including the manner of arriving at a decision by the council sitting as a court. 

2.  The Bill provides a framework.  Legislation often leaves detail to be set out in subordinate legislation.  Processes and procedures are invariably dealt with in rules or regulations and not in the body of the legislation.
3.  While the matter could be subjected to further debate, the Department proposes that criminal jurisdiction be removed from the Bill.  It also proposes that parties consent to subjecting themselves to the authority of the court which will be focussed on alternative dispute resolution.  It is suggested that the right to legal representation be debated further in this context.  The Department has moreover suggested that a party to a dispute in a traditional court should be allowed to be represented by any person of his or her choice. 
1.  Bearing in mind the allegations of abuses against widows, consideration could be given to including them in the category of vulnerable persons.
2.  A clause in terms of which a woman should appear in person if she is a party to the dispute or as a witness could be considered.  In order to strengthen the 
suggested provision, consideration could also be given to deleting the words relating to representation in terms of customary law and custom.
3.  A view is held that if parts of the Bill relating to criminal jurisdiction are deleted from the Bill and the forum is clearly made a dispute resolution mechanism rather than a litigation process, it will not be necessary for parties to be legally represented in a forum.  Although the Bill does not bar a member of the community who is also legally qualified to participate in the proceedings of the forum.
4.  See paragraph 3.  Consideration could also be given to excluding matters relating to children from the application of the Bill.  With regard to criminal matters, it needs to be pointed out that the Child Justice Act, 2008, regulates the conduct of cases of children in conflict with the law.  But consideration could also be given to excluding all matters relating to children from the application of the Bill. This will address concerns around the prejudices that children in rural communities suffer.

	Sanctions: Clause 10


	SAHRC

DWCPD

	1.  The sanctions provided for in the Bill are wide and this may create a potential for abuse by traditional leaders.

2.  The Bill does not specify the amount of fines that a traditional court may impose.

3.  The Bill should provide adequate guidance on appropriate sanctions that could be imposed on children with regard to criminal matters.

4.  In the African system there is no distinction between a delict and a criminal offence.  In the African system, a parent is liable for any delictual loss caused by his or her child, while in a criminal matter in ordinary court a child is punished in his or her personal capacity.  It is this background that it is argued that the Bill fails to provide for sanctions that would be imposed against child offenders.

5.  A sanction in terms of which a person is ordered to perform some form of service for the benefit of the community without remuneration is considered to be forced labour contravenes the African Charter on Human and People’s Rights.

6.  It is argued that a sanction in terms of which a person may be ordered to pay a fine undermines the traditional values of a customary system by distinguishing between civil and criminal disputes.

7.  It is not clear what yardstick the Minister would use in determining the maximum fine which may be imposed. Will he or she take socio-economic conditions of the users of these courts into consideration?

8.  The Bill create an opportunity for sanctions to be imposed on persons who are not parties to the proceedings in violations of the Article 7(2) of the African Charter on Human and People’s Rights and  which provides that punishment is personal and can only be imposed on the offender,  section 34 and 35 of the Constitution.

9.  In permitting traditional leaders to order a sanction depriving a person of benefits that accrue in terms of customary law and custom, the Bill violates sections 25 and 26 of the Constitution, which guarantee the right to property and housing respectively, as these benefits may include access to and use of land benefits which

1.  The exclusions in clause 10(1)(a) should include forced labour.

2.  A sanction in terms of which a traditional court may impose a fine should take into consideration whether a party could afford to pay a fine as well as the vulnerability of the party concerned.

3.  The fines and taxes that are paid by members of rural communities must be regulated and audited.

4.  The fines paid to the traditional court must be used for rural development and or scholarships for children in rural communities.
	1.  The department proposes that all sanctions be deleted from the Bill


2.  It is impractical to specify the amount of fine in the legislation.  This could rather be contained in regulations as they will not be a need to go through a lengthy legislative process to amend the law in order to adjust the fine.  However, the Department proposes that all elements of retributive be removed from the Bill and that the Bill emphasises restorative justice.


3.  The Bill makes specific provision exluding children in conflict with the law from the ambit of this Bill.  The department also proposes that all elements of a retributive nature in the Bill such as those relating to the imposition of sanctions be removed from the Bill and be replaced with provisions that are restorative justice specific, therefore, a provision of the nature are proposed in the commentary may not be necessary.


4.  See paragraph 3.  Consideration could also be given to excluding matters relating to children from the application of the BillBill.  With regard to criminal matters, it needs to be pointed out that the Child Justice Act, 2008, regulates the conduct of cases of children in conflict with the law.  But consideration could also be given to excluding all matters relating to children from the application of the Bill. This will address concerns around the prejudices that children in rural communities suffer. 

5.The department proposes that this sanction be removed from the Bill

6.  It is proposed that all retributive sanctions be deleted from the Bill.


7.  Due to the challenges that could be brought by the handling of fines, it is proposed that powers to impose fines be removed from the Bill.

8.  See paragraph 1-7.

9.  See paragraph 1-7.

1-4.  See paragraphs 1-9 above.

	Appeal procedure Clause 13
	SAHRC
DWCPD
	1.  By creating a system of appeal to the magistrates’ court, the Bill fails to recognise the various levels of review in customary law, and which allow. a person who is not satisfied with a decision of a court presided over by a headman, to take such a matter to the Chief or King/Queen.

2. The system in the magistrates’ court is complex and requires experiential legal expertise which people who use these courts do not have.  The Bill should make provision for the appeal system to be incorporated in the traditional appeal system. 

3.  Allowing appeal against certain orders only violates section 35 of the Constitution. 
The Bill must allow parties to appeal a decision of the traditional court.
	1.  Although the Bill in its current form does not preclude persons from referring their matters to the lower levels of the traditional justice system, such as family, ward and headman/headwoman’s level, consideration could be given to including in the Bill a clause specifically recognising these levels.  This, coupled with the suggestion to remove criminal jurisdiction from the Bill will do away with the need to provide for appeals.  

2.  Because of the in-built review system that is part of the traditional justice system, consideration could be given to dispensing with the need for appeals in respect of all the matters dealt with by the traditional council, acting as a restorative justice forum.  
3.  See paragraphs 1 and 2 above.
See paragraphs 1 and 2 above

	Oath of office: Clause 15
	SAHRC
	By requiring a presiding officer to take an oath or affirmation before a magistrate, the Bill makes a traditional court subservient to a magistrates’ court, rather than creating a parallel system.


	The Department has suggested that an oath of office to uphold the Constitution and its values is necessary. According to the National Traditional Affairs Bill, members of the traditional council will  be required to take oath of office.  The question of to whom an oath of office is made may be debated.  We view the magistrates as the only category of judicial officers who are widely spread across traditional communities.  For practical challenges, it may not be ideal for the Chief Justice of Judges President  to perform these functions, which are mainly ceremonial.

	Capacity, incompetence or misconduct: Clause 16
	DWCPD
	1. Lodging complaints of misconduct, incapacity or gross incompetence by a traditional leader relating to the administration of justice may lead to delayed justice for complainants.  Provision should rather be made for an independent and accessible body to deal with complaints against traditional leaders.
2. Similar to judges, traditional leaders should have a code of conduct.
	1.  The National Traditional Affairs Bill makes provision for a code of conduct for members of the traditional council.  This means that if the suggestion to empower  traditional councils to deal with disputes in the traditional communities is accepted, consideration could be given to issues relating to misconduct in relation to the Bill being dealt with in terms of the mechanism created in that Bill.
2.  See paragraph 1 above.

	Assignment of officers to assist traditional courts: Clause 17
	SAHRC
	The clerks who will provide administrative support to traditional courts must be based at the traditional courts. It will not be appropriate to have them based at the magistrates’ court as this will be tantamount to providing remote administrative support which will also result in further financial implications, i.e communication costs.
	Traditional courts are not courts envisaged in section 166 of the Constitution.  Therefore it is not envisaged that there will be clerks who are dedicated to the traditional courts.  

	Record of proceedings:  Clause 18 

	SAHRC

	1.  Officials will require training in the recording of proceedings in the correct manner, prescribed by the legislation.
2.  Resources such as computers and sound equipment will be required to record and maintain records of court proceedings.

3. The question whether decisions of the traditional courts would create legally binding precedents needs to be addressed.

	1. The Bill does not establish courts as contemplated in Chapter 8 of the Constitution. Therefore, these fora are not courts of record.  
2.  See paragraph 1 above.

3.  Similar to small claims court, the traditional courts are not intended to be courts of record.  They are not intended to create legal precedents as is known in the other courts.  It is envisaged that only the nature of the claim, a summary of the facts and the decision  be documented.

	Transfer of cases to and from traditional court: Clause 19
	SAHRC
	The transfer of cases to and from traditional courts will attract financial and logistical implications for example in the form of transport costs.
	The view is held that costs will be minimal.  

	Memorandum on the Objects of the Bill
	SAHRC
	Citing the case of Fosi v Road Accident Fund and Another, the SAHRC cautions against marginalising African customary system.  The  Memorandum on the Objects of the Bill only recognises the training programmes for presiding officers and fails to  consider training for magistrates when they apply customary law in their courts.  Consideration should also be given to the training of court officials.


	The Constitution enjoins courts to apply customary claw when it is applicable in a case.  The Bill envisages the training of persons who will be involved in the administration of the traditional justice system as some of these persons are not legally qualified and will need to be sensitised on social context with special reference to the Constitution and Bill of Rights. This is not to suggest that court officials do not need training, but rather to emphasise that training in terms of the Bill will be focussed on persons who will implement the Bill.  As the Bill is not aimed at changing customary law, it is not foreseen that implementers will need training on customary law.  This need to be understood against the context that customary law evolves and that there will be a need to instil in the implementers a new thinking that is influenced by constitutional imperatives.

	Other matters
	SAHRC
DWCPD
	The Bill lacks specifics on the following-

(a)
 the number of traditional courts to be 
established, and where they will be erected;

(b)
whether any consultation and participation  will 
take place when designating presiding officers;

1. The Bill was never submitted to Cabinet subsequent to its withdrawal from the National Assembly.

2. The Bill may legitimise some positions of traditional leadership that are still being investigated by the Department of Cooperative Governance and Traditional Affairs, and thereby give such traditional leaders more power.


	(a)  The Bill does not seek to establish courts.  These courts have been in existence since time immemorial.  The objective is to align these courts with the Constitution.  The Bill does not and cannot deal with physical infrastructure.
(b)  If it is accepted that traditional councils deal with disputes between members of the community, the designation of presiding officers as envisaged in the Bill will probably be dispensed with.  These traditional councils, sitting as courts, will regulate their processes and procedures. The issue of participation of the members of the community will be addressed by the democratic process through which members of the traditional council are elected.  

1.  The Bill had already been submitted to and approved by Cabinet when a resolution was taken to withdraw the Bill from the National Assembly and re-introduce it in the NCOP.  The same Bill that had been approved by Cabinet was reintroduced in the NCOP without any changes.  It should also be borne in mind that the Bill was introduced into the NCOP by the Select Committee in terms of the Rules of the NCOP which do not require Bills to be submitted to Cabinet beforehand.
2.  In its current form, the Bill does not deal with the recognition of traditional leaders.  The Bill provides for the Minister to designate a traditional leader who has been recognised in terms of the Traditional Leadership and Governance Framework Act, 2003.  As indicated above the Department has suggested that the clause dealing with designation of traditional leaders as presiding officers be deleted.  If traditional councils also function as dispute resolution fora, the fear that an individual will dominate the proceedings is largely addressed. 


2.  SUMMARY OF THE SUBMISSION BY THE DEPARTMENT TO THE SELECT COMMITTEE ON MATTERS REQUIRING RECONSIDERATION

The submission of the Department identifies the following as the main concerns that were indentified as being in need of re-consideration:

1.  Nature of traditional courts 

Traditional courts should be distinguished from courts of law.  These courts do not find authority for their existence in Chapter 8 of the Constitution.  This distinction should also be reflected in the description and function of the forum as well as the title of the Bill.  Consideration could be given to either providing for a clause in the Bill in terms of which traditional courts could be defined as traditional council constituted for purposes of dispute resolution, or changing the title of the Bill to reflect the role that the institution of traditional leadership will be playing in the resolution of disputes.  The title ‘Resolution of Certain Disputes by Traditional Councils Bill’ could be considered.  This forum will not function as a court whose focus is on litigation but rather on alternative dispute resolution, which aims to bring harmony in the community.  It is proposed that consideration be given to assigning traditional councils powers to deal with disputes in communities.  
2.  Recognition of other levels of dispute resolution in traditional justice system 
The African traditional justice system is prominent in settling disputes. The resolution of disputes does not necessarily start at the level of traditional leader.   There are other levels which are also involved in settling of disputes.  They include the family, ward, and headman or headwoman.  If a matter is not resolved at the one level it is referred to a higher level.  These levels represent an in-built review mechanism in the system.  It is proposed that these levels be formally recognised in the Bill.  It needs to be pointed out, however, that the Bill, in its current form, does not preclude referral to these levels.  However, a provision in the Bill should specifically acknowledge them as they are review mechanisms that are available within the system.  

3.  Failure to provide the right to opt out of the traditional justice system 

Since a person who is a party to a matter referred to a traditional council could, although residing in the area of the traditional council, may not necessarily subscribe to customary law and custom, and may not wish to have his or her matter dealt in terms of customary law and custom, a strong case for allowing persons to opt out of the traditional justice system is made. Restorative justice processes, which the Bill emphasises must be voluntary for all parties.  Therefore, consideration could be given to including in the Bill a provision in terms of which a person who has been notified to appear before the traditional justice forum, may opt out if he or she, for some reason, does not want to have his or her dispute dealt with by a forum.  The person should be required to advise the forum accordingly.  The forum may proceed to deal with the matter in the absence of the person concerned, provided that the forum may not take any decision that has an adverse legal effect on him or her.  The council may, however, advise the party present on what action to take or provide such a person with counselling.  Since the use of the traditional justice system will be voluntary, the consent that is essential in any alternative dispute resolution process will be secured.
4. Advancement of gender equality

4.1  The Department proposes that traditional councils be empowered to deal with the resolution of disputes in traditional communities.  This will address the concern that the Bill lacks adequate measures to ensure gender representation.  These councils are, by law, required to have at least one third of women representation. Members of the community take part in the election of members of the traditional council.  This will also address the concern that the Bill concentrates too much power on traditional leaders as individuals and will ensure that there is community participation in the composition of the forum. 

4.2  Regarding the concern relating to the rights of children, although matters such as guardianship and custody are excluded from the Bill, consideration could be given to excluding children from the operation of the Bill, especially where children are in conflict with the law.  The Child Justice Act, 2008, provides a comprehensive legislative framework with special protective measures for children in conflict with the law.

5.  The apparent entrenchment of apartheid boundaries that were the bastion of the defunct Bantustans policy
In order to address the concern that the Bill entrenches the old apartheid boundaries, it is proposed that consideration be given to including in the Bill a provision in terms of which a person who has a connection with the forum either by reason of residence, affiliation, family ties or area where the matter arose could refer his or her matter to the traditional council sitting as a court.  
6.  Prohibition of legal representation in the traditional justice system 

It is understood that customary law does not distinguish between civil and criminal matters, and that a matter is dealt with holistically.  The Department is also proposing that-

· the traditional justice system does not deal with criminal matters as this is a purview of the National Prosecuting Authority; 
· retributive sanctions be deleted from the Bill because the traditional justice system emphasises the well being of the parties to the dispute and the whole community; and
· a person be given support in the form of representation by any person of their choice, even if that person is a member of the community who is legally qualified ;

7. Departure from retributive sanctions to measures of a restorative justice nature 

The retributive sanctions provided in the Bill seem to be in conflict with the principles of the traditional justice system as this system is underpinned by restorative justice.  Restorative justice is an approach to justice that aims to involve the parties to a dispute and others affected by the harm in collectively identifying the harm done, the needs and obligations through accepting responsibilities, making restitution, and taking measures to prevent a recurrence of the incident and promoting reconciliation.  In order to advance this approach, consideration could be given to dispensing with all retributive sanctions and resolutions from the Bill, and to substituting them with restorative resolutions.  These could include compensation, a reprimand, an apology, counseling and an order to keep the peace, among others.    No fines should be provided for in the Bill.
8.  Enforcement of resolutions
It is proposed that, in the spirit of restorative justice, the enforcement of orders or resolution be detached from the ordinary courts and be left to the parties themselves.  It is envisaged that if communities support the system, they will support the processes that flow from it.   Consideration could be given to removing the provisions which require awards to be enforced by the magistrates’ court and rather allow them, in the spirit of restorative justice, to be enforced by public confidence in the system, as the parties would have been part of the resolution.

9.  Appeals

If the proposals contained in paragraph 2 above are accepted, consideration could then be given to dispensing with appeals in respect of the resolutions of the traditional council sitting as a court.







