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1. BACKGROUND

From recent pronouncements about the need to review the Higher Education Act and the current proposals in the bill, there is an urgent need to revisit the fundamental principles that underpin the Higher Education Act. 

In this commentary, we present some of the fundamental principles that we believe guide higher education governance and management, a number of which emanate from the Constitution. Further, we provide clause-by-clause commentary on the bill in question. Our hope is that the exposition of principles below will provide a proper background to the specific comments made.

2. PRINCIPLES OF HIGHER EDUCATION GOVERNANCE AND MANAGEMENT

It appears that some of the proposals for review or revision of the Higher Education act 101 of 1997 are not firmly embedded in the long fought for and agreed principles. Should the principles, as presented below, have to change, a proper open and transparent process (like a new White Paper) should rather be the course of action and not the current a piece-meal and less principled approach whose consequence (intended or unintended) is likely to be a flagrant violation of these principles.

2.1 The principle of cooperative governance

In a paper published by the Vice-Chancellor, Prof Thandwa Mthembu
 in 2009, this principle is discussed in great detail. In short, the White Paper on Higher Education (1997) draws this principle from the Constitution of the Republic of South Africa. To quote:

“Section 41 of the Constitution enjoins all state institutions that exercise public power and authority to cooperate with one another in mutual trust and good faith, in pursuance of the public good. The preamble of the Constitution calls for a democratic and open society based on democratic values and democratic government. This is how deep the origins of co-operative governance are.” … “This concept of governance was inspired largely by the pre-1994 debates within the progressive movements on the most appropriate framework for the emerging new state. The underlying element of this concept is that of assuring social justice through establishing social contracts or ‘social compacts’ (du Toit, 2007), ‘in which stakeholders were willing to strike a compromise for the sake of the common and public good (most famously exemplified in the “sufficient consensus” of the constitutional negotiating process)’ (Hall & Symes, 2003).”

The concept is adhered to almost religiously now in the higher education sector, given the nature of the structures of governance that exist, for example, the Institutional Forum, the Student Services Council, Senate and Council. These have a cross section of representatives from amongst stakeholders. In our view, this principle must be practiced by not only universities alone, but by government departments and ministries, too. To quote from the same paper:

“In this scheme of things, government would not become the sole agent of systemic governance, but would commit to consultation and negotiated solutions to problems in a transparent, equitable and accountable manner, in pursuit of social justice and the public good. Thus, even the arbiter who changes the rules when the game no longer obtains satisfactory results has to abide by the same principle of co-operative governance when those rules are changed. Quite simply, the lacuna of a beholder’s eye may ‘see’ results dimly where somebody else’s new cornea may have helped to see the same results brightly. In this respect, Fielden (2008) makes it axiomatic that ‘the state is not the best arbiter of how individual universities should operate’.”

Since this paper was published in 2009, we have seen more evidence of jettisoning this valued principle. Had that not been the case, we would not see so many universities under administration. Simply, university problems, like in any other organisation, have always been there before the current Minister took over. But, the principle of co-operative governance had in the past been used to resolve sticky issues rather than through such an invasive and disruptive method. It was meant to be the last resort, but seems to be used willy-nilly.

Thus, we would like Parliament to re-engage with this principle and confirm it. Further, it needs to ensure that legislation and regulations on higher education and training adhere to this principle.

2.2 Principles of corporate governance

Corporate governance principles as enshrined in the King III report are about, amongst others, ensuring that there is a clear separation of powers amongst all the structures of governance and management. There must always be independent governance oversight over management.

However, the appointment of administrators who take over powers of governance, management and administration all at the same time, violates not only principles of corporate governance, but the principle of cooperative governance, too. As a result of such appointments, there is no independent oversight over the management function. The same administrator is both manager and governor! In a South Africa that is becoming more corrupt, that is a recipe for corruption, amongst other governance and management ills.

Even though King III is not law, it remains world-class practice in South Africa and elsewhere. We would like Parliament to ensure that legislation abides by it, or at least its spirit. In fact, in the university sector, there is an expectation from the Auditor-General and the Department of higher Education and Training that we should abide by it. At CUT, we have revised all terms of reference for our Council sub-committees to align with it. But, it appears that as systemic level, the department and the Minister do not abide by the same principle they expect of universities.

We would like Parliament to insist on the same principles when interventions are contemplated and executed.

2.3 Academic freedom and institutional autonomy

As we all know, academic freedom is enshrined in the Bill of Rights (Section 2) in the Constitution. In the paper referred to above, academic freedom is likened to a nucleus whose outer membrane is institutional autonomy. None can function efficiently and effectively without the other. Once academic freedom is jettisoned, no university will be worth the name as academics and universities might find themselves obliged to say what politicians want to hear rather than speak truth. 

We would like to see Parliament re-insert these intertwining principles.

2.4 Public accountability

In national debates, public accountability is sometimes used as a whip to whip academic freedom and institutional autonomy. But, it need not be so. In a recent article published in the Mail and Guardian
, the Vice-chancellor is quoted as below on the interplay between academic freedom and institutional autonomy on the one hand, and public accountability on the other:

“That these [academic freedom and institutional autonomy] are subject to public accountability does not make public accountability the tail that wags the [constitutional] dog. Neither does public accountability have to equate with state interference or control of universities.” 

We would like Parliament to adopt this nuanced understanding of public accountability. If not, we are worried that a constitutional provision will be compromised or even annihilated..

2.5 State control, state interference and state supervision of universities

The Vice-Chancellor’s paper on university governance deals with these concepts, too. It has been well understood in the South African university environment that state supervision through steering mechanisms (e.g. planning, quality assurance and funding) is the agreed form of state oversight for public accountability purposes. But, recent developments in the interactions between the Minister and universities, including the manner and frequency in which administrators have been appointed, suggest that either state interference or even state control is being pursued.

Universities in South Africa are considered the best in the continent, mainly because of the state supervision model. We would like Parliament to re-assert this model and reverse the trend towards state control.

2.6 The culture of justification rather than deference to authority

Below, we quote from the Vice-Chancellor’s article published by the Mail and Guardian:

“The culture of authority that the minister seeks to employ in the university sector is at odds with the post-1994 dispensation. The minister’s position was that he had simply accepted the recommendations of the assessor he had appointed at CUT and had been under no obligation to provide his own reasons -- including how he had reconciled two obviously contradictory reports, one by the assessor and one by the council, on the state of the university. In our post-1994 era of justification, that is unacceptable, as the judge correctly ruled.”

Suggestions in the specific comments below (e.g. on section 38A(1)) about the Minister having to provide written reasons for his actions or choices have to do with this principle of justification rather than unfettered authority.
3. SPECIFIC COMMENTS ON VARIOUS CLAUSES IN SECTION 38A

Firstly, it should be understood that section 38A is very much related to section 41A of the same Act (and others related to these two) have to be dealt with in tandem. We, therefore, do not understand how Parliament could allow revisions of section 38A to go ahead without seeing how section 41A is to be revised. For us, this may well be the sole reason why this bill should not go ahead uniulaterally.

Secondly, whilst section 38A has to do with national institutes, which are by no means universities, academic programmes and all rules and processes in national institutes, are essentially those of universities that offer programmes through those institutes. Institutes do not have authority to run their own programmes. Thus, any revision of the Act that affects institutes may eventually affect universities themselves. In turn, some of the principles explained above could then be affected adversely.

Thirdly, the clause-by clause comments should be understood within the context of the principles enunciated above. 

3.1 AD INSERTION IN CLAUSE 38A(1):

Recently, at least in CUT’s Statute approved in July 2010, the Minister has inserted, despite Council’s protestations, that Council must give written reasons to the Institutional Forum in case Council rejects the latter’s advice. As part of cooperative governance even at systemic level, the Minister must also live by the same standard he has set. To wit, if the CHE gives advice, the Minister must be obliged to give written reasons why he does not take that advice.
3.2 AD CLAUSE 38J(1):

The Minister’s directive shall be given, provided such a directive does not violate or summarily subsume the powers of governance structures of the institute. For example, it would be odd for the Minister to direct that a particular programme be introduced without the Senates of the universities that own academic programmes offered at the institute being the ones doing so. Another example could be in the area of admission policies which the Minister has complained about and called a meeting of all Vice-Chancellors about in 2010. Senates and Council jointly agree on those. Because of academic freedom, the Minister may not dictate to Senate what programmes have to be offered, who to admit to them, what to teach and how to teach it.

3.3 AD CLAUSE 38J(1)B:

Functioning effectively is something that requires some criteria before it is assessed and may be open to indiscriminate action if it is not clearly defined. Who sets standards of effectiveness and then measures them empirically? Rather we should say there will be intervention if a Board is not functioning in accordance with the Statute and the Act. This clause as it stands sounds like it is meant to empower dissension (rather than the majority) when there are always processes to deal with such dissension. We cannot make legislation for exceptions – dissenters. If they are in the majority, then their views are carried. If they can not convince the rest and their suggestions are not carried, they must abide by the majority decision.

3.4 AD CLAUSE 38J(1)C:

Who would have determined such unfairness, discrimination or inequity? With this, we may encourage all sorts of disgruntled people to merely claim this so that a directive from the Minister could be issued. If a person is disgruntled, there are internal rules and procedures to deal with that right up to the CCMA and courts. The Minister need not resort to such micro-management.
Such intervention, if it is necessary at all as questioned above, should only happen provided that the Minister has satisfied all the jurisdictional facts stipulated in the relevant Acts and is acting in accordance with other relevant Acts like PAJA and the Labour Relations Act.
3.5
AD CLAUSE 38J(4)A:

Inserting a dissolutive clause has to wait for the Minister's appeal on the CUT case. There is an argument there, although it is in relation to section 41A of the Act, that the Minister may not dissolve a council (an equivalent of the Board in this context). Again, allowing this in the amendments whilst the other matter is unresolved may cause confusion.

3.6 AD CLAUSE 38J(6):

The matter of costs has to be considered seriously. When an administrator has taken over the powers of management and council/board, and has no oversight over him/er, s/he will be left to determine his/er remuneration as s/he is the one responsible for governance, management and administration. That would be a dangerous situation. Currently, it is the Minister that carries the costs and therefore has decision making power over those. Remember that just like councils/boards do not have to report to the Minister on a day to day basis on how a university is being run (annual reports are sent every June), it could be argued that the administrator would be left with sole powers over this matter. If it is to be the Minister to whom the administrator reports on a day to day basis, that makes the Minister the person who runs a university or an institute, which is not what the Act ever intended.

3.7 AD CLAUSE 38K(1):

As in the case of consultation with the CHE as above, the minister must provide written reasons to the Board when he decides not to accept its advice. As stated earlier, this is what the Minister expects of advice to Councils from Institutional Forums and must live by the same standard he expects of other stakeholders in the system.

It cannot be pre-determined that the relevant conditions that justify the take-over are all of governance, management and administration together. This should depend on exactly where problems exist. There should be jurisdictional conditions and facts for each type of take over so that there is no confusion or even unnecessary take-overs. 
For example, management may work very well and have a problem with the Board/Council. In that case, such conditions have to be established first and an administrator appointed to take over governance only. If the problem is at management level, and the Board is failing to deal with them, then an administrator could be appointed to take over the powers of governance, but with the sole purpose of dealing with management leadership for a shorter period. There is no need for an administrator to change Statutes, policies and the like when s/he could just put a new representative Council/Board in place within about 6 months and then move out to leave that Council/Board to sort out the rest of the mess. 

In cases where there is a need for both governance and management intervention, then an administrator may be appointed to take over management functions, whilst a team of 2 or 3 eminent persons is constituted to take over the powers of council/board. This would be to ensure that there is oversight over the administrator.

3.8 AD CLAUSE 38K(3)B:

The period of two years should not be a standard period. It should depend on the circumstances and what needs to be done. If it is to put a new Board in place, that can easily be done within 6 months so the administrator then leaves the new Board to govern in a manner that fits within the cooperative and corporate governance principles.
3.9 AD CLAUSE 38L:

The Act so far requires that people so appointed be part of a panel of experts approved by the CHE. We suggest that further qualifications be required, e.g. a chartered accountant or auditor in case of financial matters. In these cases, due institutional processes must be followed to appoint such experts. CUT has seen the independent assessor relying on apparently non-existent expertise from a person with hardly any higher education financial experience, perhaps not much finance experience at all other than running his own small organisation. This person could not see from the balance sheet and elsewhere that CUT’s reserves had actually grown by at least 250% and instead misled the assessor to make a wrong finding that those reserves had been eroding! 

Parliament should also review the appointment of relatively junior people who have never run any university – as much as they may be acquainted with university governance and management - as assessors and administrators. South Africa has a slew of excellent former Vice-Chancellors and former CEOs of companies and parastatals who are best suited to make assessment and execute interventions in university or institute governance and management.

3.10 AD CLAUSE 38N:

As noted above, there is a dispute on this matter of dissolution. It does not mean that if there is a problem, say, with management, and an administrator is brought in, then the whole Board needs to dissolve. We should wait for the conclusion of the Minister’s appeal on the CUT case to pursue this matter. The Minister cannot lodge an appeal on a matter and behind the back of the court change the Act to enforce his own view.

3.11 AD CLAUSE 38O:

This is similar to the other clauses above that refer to consultation with the CHE.

____

� Mthembu, TZ (2009). The university, university governance and the knowledge economy: re-conditioning the engine of development. DBSA Working Paper Series, (3) 2009, pp. 1-21. 





� Mthembu, TZ. Authoritarianism harms academia. Mail & Guardian. 24 August 2012.


� This is called the TB Davies formulation of elements of academic freedom. There are many other more recent formulations.
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