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RE: PEOTONA PRESENTATION TO PARLIAMENT: OPPOSITION TO THE TRADITIONAL COURTS BILL (“TC Bill”)
1. Introduction
-Cheryl Carolus (former Deputy Secretary General of the ANC, struggle veteran, SAA chairperson, businesswoman); Thandi Orleyn (wife of a chief, human rights lawyer, BP Chairman and businesswoman) and Karabo Thekiso (legal counsel) and Peotona Group Holdings (Pty) Ltd (“Peotona”) is an investment company.
-It should be noted that between 60% to 70% of the value of all transactions that Peotona is involved in have been allocated to ring-fenced trusts of Peotona Development (our not for profit company) for mainly the benefit of rural communities. 
2. Presentation on Peotona’s submission of opposition to the TC Bill

We, as Peotona and individually as women in South Africa, have noted the issuance of the TC Bill by the Honourable Minister of Justice and Constitutional Development Jeff Radebe and we hereby with common cause submit our comments in the following manner:

1. We believe that our nation of South Africa has a unique, outstanding and equitable Constitution (the Constitution of the Republic of South Africa, Act 108 of 1996) that is the supreme law and cornerstone of democracy for South Africa and it governs our country and its citizens fairly and with justice, ensuring equality for all and the protection of human rights.  
2. Furthermore, section 2 of the Constitution is clear that any law or conduct that is inconsistent with the Constitution is invalid and the obligations imposed by the Constitution must be fulfilled. The rights of freedom of religion, belief and opinion (section 15 of the Constitution); the right to use the language and participate in the cultural life of their choice and form cultural, religious and linguistic associations (sections 30 and 31 of the Constitution) in a constitutionally appropriate manner are fundamental in our society and for democracy.
3. Whilst we acknowledge the importance of sections 211 and 212 of the Constitution in recognising traditional leadership, its role under customary law when that law is applicable, we are of the opinion that it would be unjust and unconstitutional to place more power and authority in the hands of a few (particularly chiefs in rural communities) who already have executive and administrative jurisdiction and are therefore seen as ‘rulers’ in the rural areas by their communities that could potentially lead to exclusion of the community/council objectives; fear; intimidation and gross violation of human rights. We strongly oppose the notion that would have rural people forced/co-opted into the TC Bill court system should it be enacted. Although we respect traditional leadership and that rural communities have a certain way of life, these communities like all people in South Africa still require constitutional protection. Forms of segregation can bring about inequality, as we have seen through institutions like Bantustans during the apartheid regime.
4. It should be noted that the Constitution does not grant powers and functions of government in respect of the roles of traditional leaders that were similar to those granted in apartheid, which specified their respective jurisdictions and people under their control.  Everyone in South Africa has freedom of choice as to where to live in the country (without encroaching on others constitutional rights) and have their basic human rights protected, whilst being subject to the laws of the country.
5. People living in rural communities may not have the right of (holistic) access to courts that is constitutionally protected (section 34) i.e. whether to have their cases to be decided according to civil or customary law.
6. In respect of the safeguarding of human rights and national democracy, we do not believe that the TC Bill adequately protects women in the traditional courts system and it could adversely discriminate against women’s rights in rural communities leaving them vulnerable and undermined. 
7. Section 9(3)(a) of the TC Bill provides that no party before a traditional court may be represented by a legal representative. This is unconstitutional and violates sections 35 (f) and (g) of the Constitution, because even those accused of criminal acts deserve constitutional protection and to have recognition as innocent until proven (legally) guilty.  As aforementioned, a separation approach brings inequality and therefore such a punitive nature of the courts will bring discrimination.
8. If the TC Bill were to be enacted, how could we prevent or discriminate against various religious groups or groups of people also demanding their own form of court system according to their customs/religious writings that may also be unconstitutional?!
9. Section 39(2) of the Constitution allows courts of law in South Africa to develop common law or customary law to promote the spirit, purport and objects of the Bill of Rights, however the TC Bill aims to bring about traditional leaders as sole custodians of customary law with their own court system.  This would also be unconstitutional. Customary law needs continue to be appropriately applied in our justice system.
10. We have sadly noted local and international examples of some archaic, patriarchal injustice in various societies and rural communities in some countries in Asia, Africa, Europe and the Middle East, with or without democracy, even in war torn areas, where traditional courts/leaders disenfranchise and violate women e.g. female circumcision/genital mutilation is a community practice-according to the World Health Organisation, it is practiced in about 28 countries in western, eastern, and north-eastern Africa, in parts of the Middle East, and within some immigrant communities in Europe, North America, Australasia ; force teenage girls into arranged marriages with old men e.g. the practice of ‘ukuthwala’ which could result in abuse; adult women are made to be subservient with no voice/representation/protection of their basic human rights e.g. before Afghanistan was a democracy, through different rulers such as the mujahideen and the Taliban in the later part of the century, women have struggled to gain freedoms and reform a society that is primarily male dominant. Very few Afghan women are educated. Even today, violence against women in Afghanistan is high although the situation is improving slowly as the country progresses with the help of the international community.
11. In addition to its various unconstitutional aspects, the TC Bill can lead to potential problems of economic exploitation (e.g. a chief’s unilateral decision to issue monthly taxes on the community without consent or approval from the South African Revenue Service), gender bias (e.g. some rural communities expect women to lie prostrate on the ground before men when coming into their presence), abuse of power (e.g. a traditional leader demanding forced labour from a community member for the traditional leader’s benefit without due compensation and just cause) and isolation (e.g. a person being ostracized as they choose not to adhere to a traditional court system or customary law practice that may be unconstitutional) etc which can cause irreparable harm and loss to people living in rural areas, particularly women. Our own country has suffered enough in the past in respect of the exploitation of fundamental human rights by an elitist minority and we cannot allow it to happen again.
12. Potential violation of dignity of the chiefs: Section 16 of the TC Bill states that a traditional leader/presiding officer who may be found liable on the grounds of incapacity, gross incompetence or misconduct which has a bearing on the administration of justice; gross negligence or wilful conduct that contravenes the TC Bill or his office, as part of a remedial measure, may amongst other things, be compelled to apologise to the complainant (the complainant may be any person, which could include an ‘arrogant’ young, recently qualified magistrate that wants a chief to act in a subservient manner).
13. The Minister will have difficulty in assessing quantum of civil and criminal matters brought for adjudication to the traditional leader as there may be an economic disparity of rich and poor people within a rural community. The civil quantum would have to bear in mind the jurisdiction of the Small Claims Courts, which oversees claims limited to R 12 000.00 and Magistrates’ Courts quantum limits, which is R 100 000.00 for the District Magistrates’ Court and R 300 000.00 for the Regional Magistrates’ Court. Damage to property-would the traditional leader be required to preside over damage to property for an example damage to a mud hut or damage to President Jacob Zuma’s homestead in Ikandla. In respect of stock theft, what is the price of a head of cattle in today’s economy and how much authority would be appropriate in a theft of a herd of cattle? 
3. Proposed alternative remedies for rural communities

The court system of the Republic of South Africa in its current form enables access to justice for all, which is constitutionally entrenched (section 34)
Should the TC Bill be enacted in its current form, it may face continual legal and constitutional battles.

We hereby support the call of “one law for one nation in a united state”- no person or institution is above the law in South Africa, especially the Constitution and we thus reject the TC Bill in its entirety!

We are of the view that appropriate dispute resolution (ADR) mechanisms such as mediation that apply customary law, involve the community and traditional leaders in consultation with various organizations that deal with the plight of rural communities, should be explored by the Justice and Constitutional Development Ministry.

We also propose that perhaps the Justice and Constitutional Development Ministry place Small Claims Courts and their Commissioners (who are qualified attorneys, advocates and magistrates with no less than 5 years uninterrupted practise in those professional careers) in rural areas in order to enable easier access to justice. Criminal matters should be handled in the appropriate systems as is the status quo of our country.

Lawyers are essential representatives for all people, whether in civil or criminal matters, provided privately or by the state or non-governmental organisations, in order to protect and enforce the constitutional rights of their clients in the most appropriate and ethical manner possible.

We suggest that the Justice and Constitutional Development Ministry should visit rural communities and put measures in place to deal appropriately (within the confines of the Constitution and the other relevant laws of South Africa) with current traditional courts that are in practice and various practices that violate human rights. The rural communities should be encouraged and educated to be aware of their constitutional rights.

Organisations such as the Legal Resources Centre and some tertiary institutions which have courses like “Street Law” is instrumental and important in educating rural communities about the Bill of Rights and assisting communities address injustice.
The TC Bill should not be a reflection of an undesirable apartheid legacy but there should be a sensible, meaningful, consultative approach that will bring about suitable remedies in respect of empowering rural communities, women and traditional leaders, in an equitable, just and constitutional manner that further develops customary law and enhances our country’s democracy.

4. Questions and answers session
Directors: Cheryl Carolus (Executive Chairperson) | Wendy Lucas-Bull | Dolly Mokgatle | Thandi Orleyn  
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