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	Background to the Community Law Centre

The Community Law Centre is part of the Law Faculty at the University of the Western Cape. It was established in 1990 under the leadership of the late Advocate Dullah Omar. The CLC is founded on the belief that our constitutional order must promote good governance, socio-economic development and the protection of vulnerable and disadvantaged groups. Based on quality research, the CLC engages in policy development, advocacy and education. The CLC focuses on areas critical to the realisation of human rights and democracy in South Africa and Africa in general. The CLC currently runs four projects these are the Children’s Rights Project, the Socio-economic Rights Project; the Civil Society Prison Reform Initiative and the State Peace and Human Security Project. In addition the CLC has a strong history of research relating to women’s rights which are integrated into its projects.


	Endorsements

This submission has been endorsed by the following organisations:



	1. Childline South Africa

2. Teddy Bear Clinic

3. Justice and Women JAW Pietermaritzburg +  Melmoth KZN
4. Resources Aimed at the Prevention of Child Abuse and Neglect

	5. Nisaa Institute for Women’s Development
6. National Shelter Movement
7. Western Cape Network on Violence Against Women
8. NACOSA (Networking HIV Aids Community of South Africa)


1. Introduction

We thank the Select Committee for this opportunity to address it on the Traditional Courts Bill (B1 2012).

The Traditional Courts Bill (B1 2012) is an attempt to ensure that traditional courts operate within the Constitutional framework and an attempt to promote more uniformity in the functioning of these courts. This is a critical goal, however, the Bill fails to achieve this. 

This Bill, while directly affecting people living in and moving through certain rural areas, also has impact on people living in urban areas who come from, or whose families reside in rural areas or who travel to these areas for periods during the year. It is also of interest to all South Africans as it undermines certain fundamental aspects of our democracy. 

This submission will address a range of issues, however we wish to draw your attention, in particular, to the impact of this Bill on children. Children (from 0 up to and including 17 years of age) constitute 37% of South Africa’s population.
  Children constitute a significant proportion of people living in rural areas. Notably half of the children in South Africa live in more rural provinces – Limpopo, Kwa-Zulu Natal and the Eastern Cape. According to the General Household Survey of 2011, 34.2% of the population in ‘tribal rural’ areas are from 0 to 19 years old. Thus a significant proportion of children in South Africa are affected by this Bill.

2. Key concerns

We have a number of concerns regarding the process of development and subsequent provisions in this Bill. 

2.1. Consultation of people affected by the Bill

The consultation process on the Bill has been entirely inadequate. Although traditional leaders were consulted in the development of the Bill, the millions of people directly affected by traditional courts and the provisions of this Bill have been excluded from the consultations to develop the Bill.

Public hearings on the content of the Bill that took place in towns around the country cannot be considered adequate consultation for a number of reasons. Firstly, hearings were not spread evenly across all areas where people are affected by the Bill.  Secondly, timeframes for announcing the hearings were short, this frustrated people’s efforts to mobilise and arrange transport across provinces to the hearing venues. Third, there were few efforts at public education on the Bill by legislatures and government departments, where such sessions have been arranged the quality of the process is highly problematic with intimidatory tactics being used in some areas. Fourth, the format of public hearings has been such that people were required to speak in the presence of traditional leaders, this, in many areas has raised a reasonable fear in many people that speaking against the Bill could result in future victimisation. Finally, no attempt has been made to consult directly with rural children or with groups that work towards promoting children’s rights in rural areas.

Importantly, people are being asked to comment on an intrinsically flawed bill, they are not given the opportunity to start from the point of what is currently working or not working with the traditional courts system. It is important to ensure a bill that is responsive to the needs, not only of traditional leaders but of the ordinary, mainly rural, South Africans who are most affected by it.  

Consultation on the Bill must be undertaken in spaces that provide people with adequate opportunity to speak about their experiences without fear of intimidation or future victimisation by traditional leaders or other community members in the event that they raise criticism of the traditional courts system as it stands or the Bill. Consultations must recognise and be responsive to the potential vulnerability of different groups. Separate spaces in which children or women or lesbian, gay, transgendered or intersex  people can be consulted on their experiences of traditional courts and their recommendations for a Bill of this nature must be created. 

The consultation process on the Bill has thus been entirely inadequate, it has resulted in a Bill that serves traditional leaders more than the people affected. A more robust consultation process that engages the people who will be affected must be instituted. This process should aim to develop a entirely new Bill.

2.2. The right to equal protection and benefit of the law

This Bill must be read in conjunction with a number of other related legislation. It is important to note that the TCB reinforces the boundaries that are established under Apartheid by referring to boundaries within the Traditional Leadership and Governance Framework Act 41 of 2003 which has in turn, reiterated the boundaries that are defined in the Black Administration Act of 1927 and the Black Authorities Act of 1951.

Effectively the Bill establishes separate legal systems for different South Africans. Those living in the former Bantustans are forced to submit to the traditional courts in relation to certain civil and criminal matters before they have recourse to the formal legal and criminal justice systems. 

The training required for presiding officers and other functionaries and the systems of accountability required in the formal legal system, although flawed, are vastly greater than those in relation to traditional courts. Thus people in areas affected by the Bill will be subject to a system of a different standard. This violates the Constitutional right of people affected by this Bill to equal protection and benefit of the law.

Whereas under the Black Administration Act of 1927, people had the option to opt out of falling under the authority of a particular traditional leader and have had options as to which customary forum they would turn for justice; this Bill forces all people living in a particular area to be subject to the authority of the Chief in that area. Irrespective of if they subscribe to the same cultural norms as that Chief. This is simply assumed.

Section 9(3)(a) which sets out that no parties may be represented by a legal representative. Section 9(3)(b) then provides that a person can be represented by their wife, husband, or other family member amongst others. This provision is concerning because it is most likely, within the patriarchal power structures in most families that women and children will be represented by elder male family members, and furthermore that they may not have a say in who represents them in these traditional courts. People in areas unaffected by the Bill have access to legal representation.

Another way in which the traditional courts system as envisaged by this Bill creates different standards for people living within the boundaries of these courts is that only a limited number of possible sanctions of the court may be brought on appeal, leaving other potentially serious sanctions open to abuse by unscrupulous traditional leaders. 

While section 13 of the bill provides for appeal of some orders of the traditional court – this is limited to only four of the eleven possible orders – and section 14 provides for procedural review  under certain circumstances, the Bill does not provide for appeal on the actual findings of the court. Thus a person found guilty by a traditional court may not have recourse to appeal unless this falls within the scope of circumstances in which procedural review is allowed. However a person in a jurisdiction not affected by this Bill, in a similar matter, who is found guilty of an offence, or in a civil matter has an order made against them, in a magistrates court will have the right to appeal. 

This creation of two separate legal systems for South Africans who live in different geographical parts of the country is unconstitutional. 

2.3. Sentences

Section 10(1) places some important limitations on the sanctions that can be made by a traditional court, while sub-sections 10(2)(a) to (l) set out the sanctions that may be imposed by a traditional court. These range from fines, to compensation, to apology, and to the deprivation of the benefits of customary law amongst others. Amongst these are orders to perform services to benefit the victim and to provide services to the community – essentially to provide forced labour. Of particular concern is that an order under sub-section 10(2)(1)(g) to ‘perform some sort of service without remuneration for the benefit of the community’ is not one of the orders that may be appealed. This provision could amount to forced labour and could easily be abused by unscrupulous traditional leaders.

2.4. Impact on marginalised and vulnerable groups

This Bill is likely to have significant negative impact on vulnerable and minority groups in many jurisdictions. The Bill requires in section 9(2)(a) that the rights contained in the Bill of Rights in the Constitution must be observed and respected and it recognises that women must have full and equal participation in proceeding to men and that the vulnerability of children, persons with disability and the elderly must be taken into account with regard to how they are treated in the courts. These sections sound the right note, however, no procedures or systems are put in place to ensure that this is indeed the case.


Due to entrenched patriarchal norms in South African society, power relations between men and certain marginalised or minority groups (such as children; women; persons with disabilities; and lesbian, gay, bisexual, transgendered and intersex (LGBTI) people) are generally profoundly unequal. The fact that the Bill simply requires that traditional courts observe the Bill of Rights is hopelessly inadequate to address this inequality. Stronger provisions would be required to ensure greater protection of the rights of people from these groups. 

2.4.1. Children

Customary law and traditional courts offer a valuable mechanism to resolve issues relating to children’s lives and to promote restorative justice in a community setting instead of the formal child protection and child justice systems. Undoubtedly the traditional courts are required to work within the legislative framework created by the Constitution, the Children’s Act and the Child Justice Act. However the capacity of these courts to provide adequate protection and promote and respect children’s rights in the context of children’s lower status in many families and communities is questionable.

While section 5(2)(c) excludes matters relating to custody and guardianship of children, the traditional courts will have jurisdiction over a wide range of issues affecting children including certain criminal offences committed by children. These potentially include matters relating to decisions regarding some forms of child abuse; the property and certain living arrangements of children who are orphaned; issues relating to potentially harmful religious and cultural practices such as virginity testing, circumcision, and female genital mutilation; excessive child labour; and many others. 

Children’s Rights are protected in the Bill of Rights (Chapter 2) of the Constitution – note that in addition to section 28 which deals specifically with children, many of the rights within chapter 2, such as the right to Equality (Section 9), Human Dignity (Section 10); Privacy (Section 14) and others also  apply to children. The Children’s Act No. 38 of 2005 goes further to define children’s rights and build the legal framework to address a vast range of issues affecting children’s lives.  In addition the Child Justice Act no. 75 of 2008 provides a comprehensive framework to address child justice issues.

Children, particularly younger children, are entirely dependent on adults for their survival and well-being. This ranges from health, nutrition, education and shelter through to belonging, acceptance and love. As children mature, their agency in relation to these aspects increases, however social norms mean that even for older children, adults act as the gatekeepers to the realisation of their rights. While developing children’s responsibility to themselves, their families and their communities is an essential part of childhood development; the responsibility on adults to care for, respect and promote children’s well-being is even more critical. 

In relation to this, there is widespread assumption that adults always know what’s best for a child and will automatically act in the best interests of the child, but this is not always the case. Most adults, and particularly parents, do act with love and in the interests of children. However all too often adults put their personal, social and material interests before that of the child. In fact, when children experience neglect and abuse it is most often as a result of the action or inaction of the people closest to them. Those who are tasked with their care, development and protection such as family members, teachers religious leaders etc. Thus it cannot be assumed that all adults will automatically act in children’s best interests. It most certainly cannot be assumed that traditional leaders in courts across the country will act in the best interests of children in issues that come before these courts. 

Currently the Child Justice Act no 75 of 2008 makes provision for children to be diverted from the formal criminal justice system towards restorative justice programmes. The Child Justice Act recognises the particular vulnerability of children in conflict with the law and the importance of a strong coordinated response to this. While allowing for diversion, it requires the engagement of state prosecutors, probation officers, defence lawyers and magistrates on all cases, including less serious matters. The Traditional Courts Bill provides for none of this for children accused of crimes in the areas affected by this Bill. It thus creates a lower standard. This is unacceptable.

Evidence suggests that children in rural areas experience more serious violations of their rights than children in urban areas. They experience more severe and more frequent physical punishment, lower quality education, poorer access to healthcare, and weaker (and often non-existent) child protection services amongst many other issues. Therefore children in rural areas need stronger not weaker systems with more checks and balances to ensure their protection than children in urban areas. 

Furthermore in different families and in different cultures, children are valued differently, under this Bill different standards are thus likely to be applied to South African children on the basis of the geographical areas from which they come.  Not only in relation to urban/rural differences but from area to area there will be differences. Traditional courts, through this bill, can thus bypass the checks and balances to promote uniformity in the system that are in place through the existing legislative framework. 

In the context of widespread children’s rights violations in South Africa and the particular vulnerability of children in rural areas, the current provisions of the Bill are inadequate. There is too much scope for different treatment of different children and few checks and balances to prevent abuse of children. In respect of children we must proceed with great caution. 

Greater consultation on this Bill with the government departments and civil society organisations that work with children’s rights, child protection and child justice issues as well as with children themselves is essential. This will ensure that the range of implications on children’s rights are thoroughly debated.

In the absence of this consultation we submit that the scope of matters relating to children that may be dealt with by traditional courts must be further limited. 

Where possible we must strengthen mechanisms to bring the traditional and customary context relating to children into the formal legal system. 

It is important to incorporate further mechanisms into the Bill to strengthen the capacity of such courts to protect children’s rights, to ensure that children have adequate opportunity to participate in these processes and to provide protection and support to children in matters affecting them. Reference to children’s rights principles such as the best interests of the child standard and clear standards for child participation must be explicit in this legislation. 

Reference to the importance of training relating to children’s rights must be included in the text of the legislation and provision must be made for children who are involved in matters before a traditional court to receive the support of people who are tasked with acting in their interests such as social workers and child and youth care workers. 

2.5. Training

Section 4 of the Bill deals with designation and training, it indicates that once a person has been designated they must receive training. Designation to the position thus takes place before training, there is nothing to indicate that designated traditional leaders must achieve a particular standard and demonstrate their ability to uphold the Constitution before they may undertake duties in a traditional court. In addition section 4(5)(a) allows for exemption from attending the prescribed training. The basis for this exemption are not objectively set out in the Bill. 
Some traditional leaders will no-doubt exercise their power in accordance with Constitutional values and principles, however this cannot be assumed of all traditional leaders in all areas. 

The nature, scope and content of this training is unclear in the Bill itself as this will be contained in regulations. Given the pervasive and serious discrimination against children, women, persons with disability and LGBTI that persists in our society in spite of the Bill of Rights. The Bill should be explicit in noting that these issues must be covered in the training that is developed. In addition to knowledge of the Constitution and the law, traditional leaders, and in fact all presiding officers in South African courts, will benefit from social context training that explores and challenges common beliefs and myths about vulnerable and marginalised groups which contribute to discrimination against these groups. 

3. Conclusion

This Bill, in its current form is unconstitutional it creates a separate legal system for people living in areas affected by it. It fails to guard against the different application of justice in different areas. In its current form it is likely to exacerbate and not alleviate high levels of discrimination against certain groups of people, such as children. 

The process that has been followed in the development of this Bill is unacceptably weak and has resulted in a Bill that does not respond to the needs of ordinary rural citizens. 

We thus recommend that the Bill in its current form be rejected and the development of a Bill that is Constitutional be prioritised. This must be achieved through a process of consultation that provides adequate opportunity for people with different interests who are affected by the Bill to participate meaningfully in its development.
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