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Prevention and Combating of Torture of Persons Bill [B21 – 2012]

Summary of submissions and Departmental responses

The Justice Portfolio Committee advertised for and received 10 written submissions on the Prevention and Combating of Torture of Persons Bill [B21 – 2012] (TORT). At the public hearings on 4 September 2012, nine of these organisations/institutions gave oral presentations, which presentations corresponded with the written submissions. 
	No.
	Name

	1.
	Amnesty International (AI)

	2
	Centre for Applied Legal Studies (CALS)

	3
	Centre for Constitutional Rights (CCR)

	4
	Civil Society Prison Reform Initiative (CSPRI) (endorsed by Centre for Applied Legal Studies (CALS); Institute for Security Studies (ISS); Centre for the Study of Violence and Reconciliation; The Association for the Prevention of Torture; NICRO; the Wits Justice Project; the Gender, Health and Justice Research Unit, UCT; the Child Justice Alliance; the South African No Torture Consortium; Khulumani Support Group; the Trauma Centre for Survivors and Torture; the Institute for Healing of Memories; Sonke Gender Justice; Just Detention International)

	5.
	Lawyers for Human Rights (LHR) (Endorsed by the Consortium for Refugees and Migrants in South Africa; Nelson Mandela Metropolitan University Refugee Rights Centre; Centre for the Study of Violence and Reconciliation: University of Cape Town Refugee Rights Unit; Scalabrini Centre of Cape Town; Refugee Social Services)

	6.
	National Youth Development Agency (NYDA)

	7.
	South African Human Rights Commission (SAHRC)

	8.
	South African No Torture Consortium (SANTOC)

	9.
	Southern African Catholic Bishops’ Conference (SACBC)

	10.
	SWEAT, Women’s Legal Centre and Sisonke (SWEAT)


	PROVISION OF BILL
	PROVISION OF CONVENTION
	COMMENTS RECEIVED
	DEPARTMENTAL RESPONSE

	Long Title


	
	AI:

There is a discrepancy between the long title, which refers broadly to SA’s obligations ito UNCAT, and the provisions contained in the Bill as these only focus on certain specific aspects of SA’s obligations.
Recommendation: Expand scope of Bill to reflect the full extent of South Africa’s obligations under the Convention 
	AI refers to the inclusion of the wording "Other Cruel, Inhuman or Degrading Treatment or Punishment" (CIDT). In the Long Title. The Long Title must necessarily refer to the full title of the Convention against Torture and Other Cruel, inhuman or Degrading Treatment or Punishment (the Convention), but the purpose the Bill is to address "torture" since that is the outstanding aspect of our obligations under the convention. "Cruel and unusual punishment" have already been dealt with by our case-law and legislation. (Abolition of death penalty and corporal punishment.)

	Preamble
	
	None
	The Preamble refers to "other cruel, inhuman or degrading treatment or punishment of many of its citizens and inhabitants".  The Preamble should possibly be aligned with the Bill, which only deals with "torture".

	Clause 1: Definitions

General comment:


	
	CCR:

With reference to clause 3(b) of the Bill, it is advisable to consider including a definition of "discrimination" under clause 1. Without clearly defining the meaning of the latter term, subjective interpretation thereof becomes ambiguous. In this regard, reference to the definition of "discrimination" as defined in the Promotion of Equality and Prevention of Unfair Discrimination Act 4 of 2000, could be of value.
Recommendation: Include definition of discrimination.
	If a word is not defined in any legislation, it then takes the ordinary dictionary meaning: According to the Concise Oxford dictionary "discrimination" means, inter alia, "act on the basis of a difference between; distinguish from another; make a distinction unjustly on grounds of race, colour or sex".  The Convention likewise refers to "discrimination of any kind" (Article 1).

	"complainant"
	
	AI:

The term “complainant” could be construed as applying only to individuals who make a complaint of having been subjected to an act of torture. Some individuals are unable to make a complaint. Moreover, Article 12 of the Convention is clear that prompt and impartial investigation should take place whenever there is reasonable ground to believe that an act of torture has been committed – that is, irrespective of any complaint by the victim or anyone on his or her behalf. The term “victim” is used elsewhere in the Bill (clause 8(c)) with regard to the provision of assistance and advice to victims, but the term is not defined in the Bill. 

Recommendations:

· the word “complainant” in clauses 1 and 5 should be replaced with the word “victim”; 
· the definition of “victim should include anyone who has suffered harm as a result of an act of torture, including, in appropriate circumstances, immediate family or dependants of individuals who have been subjected to torture. In addition the Bill should make clear that the investigation and prosecution of acts of torture must take place whenever there is reasonable ground to believe that an act of torture has been committed, irrespective of whether or not any complaint or allegation is made by the victim or anyone on his or her behalf or by anyone else.


	A person only becomes a victim once a court has ruled that he/she was tortured, until such time a person is a complainant.

It could be considered to insert a definition of "victim" to include family members should the person who was tortured be unable to lodge a complaint. The 
Promotion of National Unity and Reconciliation Act 34 of 1995 defines "victim" as a:
(a)   persons who, individually or together with one or more persons, suffered harm in the form of physical or mental injury, emotional suffering, pecuniary loss or a substantial impairment of human rights-

(i)   as a result of a gross violation of human rights; or

(ii)  as a result of an act associated with a political objective for which amnesty has been granted;

(b)   persons who, individually or together with one or more persons, suffered harm in the form of physical or mental injury, emotional suffering, pecuniary loss or a substantial impairment of human rights, as a result of such person intervening to assist persons contemplated in paragraph (a) who were in distress or to prevent victimization of such persons; and

(c)   such relatives or dependants of a victim as may be prescribed.

The Regulations ito the above-mentioned Act:
2) For the purposes of section 1(1) of the Act- 

(a)   the relatives of a victim are-

(i)   a parent of, or somebody who exercises or exercised parental responsibility over a victim;

(ii)   a person married to a victim under any law, custom or belief; and

(iii)   a child of a victim, irrespective of whether such child was born in or out of wedlock or was legally adopted; and

(b)   the dependants of a victim include any person to whom a victim has or had a legal or customary duty to support, or any other person who is or was, in the opinion of the Committee, dependent on a victim.

This may, however, be too wide and prone to abuse.

	
	
	CSPRI:

The Bill does not contain a definition of “victim”. Recommend that the Bill incorporate a definition drawn from the Van Boven and Bassiouni rules. Furthermore, UNCAT expressly stipulates that when a victim of torture has died as a result of the act of torture, his or her dependant are entitled to redress. Finally, both the Committee against Torture and the Robben Island Guidelines state that victims of ill-treatment should also be granted redress. 

Recommendation: Bill should include a definition of “victim”.
	See comments above.

	"public official"

	Article 1


	AI:

The inclusion in the definition of “public official” of “any person acting with the consent or acquiescence of a person contemplated in paragraph (a) or (b)” does not meet the requirement of reasonableness.  It is also in conflict with UNCAT's definition which, in the relevant part, seeks to address acts (of inflicting severe pain, etc.) by persons who are not officials, where the involvement of officials is indirect, namely through instigation, consent or acquiescence. Hence “inflicted by or at the instigation [etc.] of a public official” in the Article 1(1) definition. 

Recommendation: Drop para (c) of this definition.

	According to "The criminalisation of torture under the UN Convention against torture and other cruel, inhumane or degrading treatment or punishment:  An Overview for the Compilation of Torture Laws" (the Overview) a perpetrator is:

"4. With the direct or indirect involvement of a de jure or de

facto official:

The pain or suffering must be inflicted:

· by a public official or other person acting in an official capacity; or
· at the instigation of a public official or other person acting in an official capacity; or
· with the consent of a public official or other person acting in an official capacity.

It could be considered to omit par (c) of the definition, and to insert those words in the part preceding par (a) of clause 3, e. g. "…by a public official or any person acting on behalf, or with the consent or acquiescence, of a public official, …".

	
	
	SACBC:

Definition of ‘public official’ stretches the concept too far, and could lead to uncertainty. For example, if a prison warder merely turned a blind eye (‘acquiesced’) to the torture of an inmate by fellow prisoners, such prisoners would become ‘public officials’. The ‘third forces’, witdoeke, askaris, and other apartheid-era extra-judicial operators, who acted with the consent of the police, would also, under this definition, have been seen as ‘public officials’. 

Recommendation: In the absence of any compelling reason to separate the definitions of what torture is from who its perpetrators may be, we suggest that the Convention’s definition be adopted verbatim in the Bill.
	See comments above.

	Clause 2:
Objects and interpretation of Act

	
	AI:

Commends the wide range of objects listed in Section 2(1). However, the Bill as it stands would clearly achieve only some of them. 
Recommendation: That the scope of the Bill is expanded 

LHR:

Clause 2(c) of the Bill doesn’t provide for clear pro- active mechanisms to prevent torture and other CIDT. The Optional Protocol to the Torture Convention, which SA has signed but not ratified, contains provisions for the establishment of a national preventative mechanism, which gives effect to the obligation in section 2 to take effective preventative measures. Recommendation: Urge Parliament to consider the inclusion of a statutory framework for the establishment of such a preventative or detention monitoring mechanism.

CFCR

The Bill is quiet on cruel, inhuman or degrading treatment or punishment (other than torture) as elaborated in the title and Article 16 of the Convention.
Recommendation: Include in Bill.
CALS:

The Bill fails in its entirety to make reference to and thus to criminalise and punish any other acts of cruel, inhuman or degrading treatment or punishment which do not amount to acts of torture as defined in Article 1.
Recommendation: Include in Bill.
	Noted.  See comments under "other comments: CIDT"
SA has not yet ratified OPCAT.  The Branch International Relations is dealing with this matter and is also preparing a document pertaining to the establishment of national preventative mechanisms in consultation with numerous role-players such as SAPS and Correctional Services.  The purpose of this Bill is not to include the provisions of OPCAT.  

See comments under "other comments: CIDT"
See comments under "other comments: CIDT'


	Clause 3:
Acts constituting torture


	Article 1

	AI:

Bill is narrower than that in Article 1 of the Convention.

With regard to the first paragraph, the definition of torture in Article 1 of the Convention includes pain or suffering inflicted by any person with the consent or acquiescence of a public official or other person acting in an official capacity. The term “acting on behalf of” in the current draft of the Bill does not fully reflect the potential breadth of the concept of “consent or acquiescence”. For the reasons noted above, it is not sufficient, and could introduce confusion, to rely on attaching this term to the definition of a public official as perpetrator – it is part of the definition of the Bill. 

Recommendation: The definition of torture should be amended to include any such act carried out with the consent or acquiescence of a public official or other person acting in an official capacity.
With regard to the final paragraph,(b),  the exclusion “but does not include pain or suffering arising from, inherent in or incidental to lawful sanctions” could be read as excluding pain or suffering arising from mixed causes including lawful sanctions, and so is potentially broader than that in the Convention (“… pain or suffering arising only from …”). 

Recommendation: 

· The wording of the exclusion clause in clause 3(a) should be revised to be no broader than that in the Convention (“but does not include pain or suffering arising only from, inherent in or incidental to lawful sanctions”); 
· criminalize torture by non-state actors, without the need to show a nexus to the involvement of public officials. This would reflect the growing awareness of the need to tackle torture by non-state actors (for example, in the context of domestic violence, violence by armed groups or criminal gangs); it would also reflect the state’s positive obligation of due diligence to ensure freedom from torture, and its obligation of no acquiescence reflected in the Convention.
CALS:

The definition of torture as it currently appears in the Bill is not in compliance with Article 1 of UNCAT and falls short of the minimum required standard there under. The definition in clause 3 of the Bill fails to include torture committed “at the instigation of or with the consent or acquiescence of a public official or other person acting in an official capacity. The exclusion of the words “for such purposes as” from 

Clause 3 of the Bill and the inclusion of the words “in order to” makes the motive, as an objective determination, behind the commission of the torture seem to be a closed list. The words “in order to” should be replaced with the words “for such purposes as to”. 

LHR:

The definition of torture outlined in the Bill departs from the definition outlined in the Convention. The Bill seeks to limit the definition as applicable to state parties and those acting on behalf of state parties. There appears to be no reasonable grounds for this limitation and the definition should be applicable to all persons. The Bill seeks to limit the definition to include only torture committed by a public official or persons acting on behalf of a public official. The UNCAT definition is much wider and includes any persons irrespective of whether they are state officials or not. There is no justification for the limitation of the applicability of this bill to public officials only. Non-state actors can and must be accountable for their actions in the same way as state officials. We recommend that the bill follows the convention definition more closely especially with regard to the inclusion of non-state actors.

SACBC:

The definition of ‘torture’ set out in Clause 3 of the Bill mirrors very closely the definition given in the Convention. However, it does not include the Convention’s wording regarding the perpetrator of torture: “…when such pain or suffering is inflicted by or at the instigation of or with the consent or acquiescence of a public official or other person acting in an official capacity.” Instead, the Bill accommodates the important question of people acting with the consent or acquiescence of public officials (who themselves merely allow the torture to take place) by referring to them in the definitions in Clause 1, and by deeming such people to be themselves ‘public officials’. 

The proviso as it stands covers ‘severe pain and suffering’ as long as it is ‘incidental to lawful sanctions’. We suggest that this is too loose a formulation. It would be too easy for acts that in reality constitute torture to be excused on the basis that they were ‘incidental’ to the main sanction in terms of which they took place, such as imprisonment.  The key consideration must be that the ‘pain and suffering’ should be an unavoidable consequence of the ‘lawful sanctions’; and that only such unavoidable pain and suffering should be excluded from the definition of torture. This can be achieved by inserting the word ‘unavoidable’ between ‘include’ and ‘pain and suffering’ in the proviso.

CSPRI:

The Bill currently uses a confusing and cumbersome way to define torture and to create a criminal offence. We suggest that the words “is inflicted by or at the instigation of or with the consent or acquiescence of a public official or other person acting in an official capacity” be added to the definition of torture in Section 3 since there is no real reason to separate them in the way the Bill does.  The definition in the Bill omits an important aspect of the definition of torture: where torture is committed “with the consent or acquiescence of a public official…or other person acting in that capacity.” This clause covers a range of importance scenarios, such as private security guards perpetrating torture and officials being aware or warned that torture is being perpetrated, but ignoring or refusing to act against it. The definition in the Bill should therefore be amended so as to include this phrase from the UNCAT. In addition, the penalties provision should also be amended to include “consent” and “acquiescence.”

The Bill also omits the phrase “for such purposes as” present in the article 1 definition, thus restricting the purposes/intentions to a closed list, being obtaining information, punishment, intimidation, coercion or for discriminatory purposes. The phrase “for such purposes as” is thus critically important to allow for a dynamic interpretation of the definition, recognising that neither the methods of torture nor its purposes can ever be a finite affair. 

Recommendation: Clause 3 of the Bill to read as follows:
"For the purpose of this Act, “torture” means any act or omission, by which severe pain or suffering, whether physical or mental, is intentionally inflicted by a public official on a person for such purposes as obtaining from him or a third person information or a confession, punishing him for an act he or a third person has committed or is suspected of having committed, or intimidating or coercing him or a third person, or for any reason based on discrimination of any kind, when such pain or suffering is inflicted by or at the instigation of or with the consent or acquiescence of a public official or other person acting in an official capacity. It does not include pain or suffering arising only from, inherent in or incidental to lawful sanctions". 
NYDA:

Recommendation: Scope should be wider to include farms, schools and private security agencies

SAHRC:

The Bill’s definition differs from the UNCAT and omits instances where torture is committed ‘’with the consent or acquiescence of a public official or other person acting in that capacity’’.

Recommendation: Include in Bill.
SANTOC:

· Clause 3(b): The limited exclusion of lawful sanctions in UNCAT refers only to sanctions that are permitted under international law. 

· To limit the scope of UNCAT to domestic South African law would result in failure to comply with the general principle of international law as expressed in the Vienna Convention on the Law of Treaties – a State “may not invoke the provisions of internal law as justification for its failure to perform a treaty.

Recommendation:  The clause should be amended to be in compliance with the UNCAT and demonstrate limited exclusion to sanctions permitted under international law (Article 1.1, UNCAT).
	We are of the opinion that clause 3 is substantially in line with Article 1 of the Convention.
Noted.
Do not agree. P29 of "A Handbook on State obligations under the UN Convention against Torture" by APT (the Handbook): It is a purposive official act the Convention wants to address torture by authorities of a country . Not private acts of cruelty. International concern arises only where cruelty has official sanction the rationale being that private conduct is normally sanctioned under national law.

Do not agree: According to the Concise Oxford Dictionary "in order to" means inter alia, "for the purpose of". It seems that the meaning is the same.  The wording of the Convention should perhaps rather be followed . According to the Handbook (p28) the legislative history of the Convention indicates that the list of purposes was meant to be indicative rather than all inclusive.  The use of the words "for such purposes" also indicates that the various listed purposes do not constitute an exhaustive list, and should be regarded as merely illustrative.

Do not agree. P29 of Handbook: It is a purposive official act the Convention wants to address torture by authorities of a country . Not private acts of cruelty. International concern arises only where cruelty has official sanction the rationale being that private conduct is normally sanctioned under national law

Noted, to be considered.

See above (clause 1).
Already commented on.

Already commented on.
Already commented on.
Already commented on.


	Clause 4: Offences and penalties


	Article 2
Article 4

	AI:

Any of the acts described in this section should be treated as the offence of torture whether committed by a public official or any person, not only when committed by a public official. The act of torture itself already has a nexus to public officials. Once that nexus is established the act when committed by any person is torture in terms of Article 1 of the Convention, and ancillary acts (attempting, inciting, instigating, etc.) by any person should be criminalized accordingly. For similar reasons to the above, the conspiracy to aid or procure the commission of or to commit torture should not be limited to conspiracy with a public official. 
Recommendations on Clauses 4(1) and 4(2):
· Both should be amended throughout to refer to “any person”. 
· Article 4(1) of the Convention requires that, in addition to acts of torture and attempts to commit such acts, acts by any person which constitute participation or complicity in torture should also be an offence under criminal law.
· The Bill should be amended to clarify that complicity in torture is also an offence by defining “participation” to include acts of omission, such as failing to intervene to prevent or punish torture, concealment after the fact, or other acts of complicity, or by adding the word “complicity” explicitly in clauses 4(1) or 4(2), in line with Article 4(1) of the Convention. 
· Clause 4(4) of the Bill does not fully reflect the extent of the absolute and non-derogable prohibition of torture as set out in the Convention, which states, in Article 2(2): “No exceptional circumstances whatsoever, whether a state of war or a threat of war, internal political instability or any other public emergency, may be invoked as a justification of torture.” The wording in the Convention (“whatsoever”) is clear that no exceptional circumstances of any kind, including any not related to any of the listed elements, can be invoked as a justification. 
· Clause 4(4) must be revised to make it clear that no exceptional circumstances whatsoever, of any kind, including but not limited to those listed as illustration, may be invoked as justification for torture.
· The UN Committee against Torture has repeatedly affirmed that no statute of limitations should apply to torture. In order to reflect this in the Bill, it would be helpful to include, possibly as an additional paragraph to Section 4, an explicit provision that crimes under the Bill would not be subject to any such limitations.
CALS:

Section 4 of the Bill does not include instances where an individual, with the consent or acquiescence of a public official, commits torture. The definition of public official read with Section 4 is unclear and is not sufficient to measure up to the requirements of UNCAT. 

In instances where torture is committed with the consent or acquiescence of a public official, both the individual committing said torture as well as the public official who failed to prevent the torture from occurring, should be guilty of committing the offence of torture and liable on conviction to imprisonment. 

We are of the opinion however that due to the grave nature and seriousness of acts of torture as well as the effect they have on both the victim and society, that the minimum sentencing regime finds application for convictions of torture. The Bill should amend the provisions of the Criminal Law Amendment Act, 105 of 1997 to incorporate minimum sentences for acts of torture committed.

The Inter-American Convention to Prevent and Punish Torture (Inter-American Convention) is broader than UNCAT and provides that a state of war, the threat of war, state of siege or of emergency, domestic disturbance or strife, suspension of constitutional guarantees, domestic political instability, or any other public emergencies or disasters shall not be invoked or admitted as justification for the crime of torture. The Inter-American Convention goes even further to add that neither the dangerous character of the detainee or prisoner, nor the lack of security of the prison establishment or penitentiary shall justify torture. The Bill is in compliance with UNCAT in this regard. However based on the importance of the interests protected by the absolute prohibition against torture, we recommend that expansion of this provision in line with the Inter-American Convention is considered.
LHR:

The section on offences and penalties in contrast applies equally to public officials and non-state actors but the definition as outlined above does not. We would recommend a redrafting of this section to clarify that these offences and penalties are applicable to public officials and non-state actors alike.

Recommendation: That the Bill removes “public official” and to replace it with “person” to extend the scope of the Bill to all persons and not only to state actors. We would also recommend the addition of the following section to Section 4: 

4(6) An order from a superior officer or a public authority may not be invoked as a justification of torture.
SACBC:

We are less convinced about the correctness of clause 4(3)(b), since it appears to equate the guilt of a foot-soldier or functionary who, perhaps under immense pressure, commits an offence of torture, with the guilt of the person giving the order. This makes no allowance for the unequal power-relationships that characterise military, quasi-military, police and political hierarchies. When a junior official unwillingly carries out an act of torture under orders from a superior (especially when disobeying the order risks punishment) there is a distinct difference in moral blameworthiness; and differences in degrees of moral blameworthiness are always taken into account in the imposition of punishment. We submit that there is no reason why reduced moral blameworthiness should not also be taken into account in the offence of torture. We support this provision, and suggest that the notion of ‘national security’ should be added to the list.

CSPRI:

Section 4 of the Bill is written in a way that criminalises the ‘public official’ who ‘incites, instigates, commands or procures…etc,’(Art 4(1)(c)) rather than criminalizing the public official and the person who acts with the acquiescence of a public official. 

It is submitted that clause 4(1) of the Bill should be amended to refer to ‘any person’ as oppose to ‘any public official’. If this is accepted then clause 4(2) become unnecessary as clause 4(1) will then encompass all possible actors.

We recommend that clause 4 reads as follows:

"(1)
Any person who-

(a)
Commits torture;

(b)
attempts to commit torture; or

(c)
consents, acquiesces to, incites, instigates, commands or procures any person to commit torture,

is guilty of the offence of torture and is liable on conviction to imprisonment, including imprisonment for life.".
CCR

· Ad clause 4(4): Article 2(2) of the Convention determines that "No exceptional circumstances whatsoever, whether a state of war or a threat of war, internal political instability or any other public emergency, may be invoked as a justification of torture." The incorporation of the aforementioned obligation by means of clause 4(4) is not sufficient as it falls short of the international obligation which requires the exclusion of any "exceptional circumstances" which could be invoked to justify torture. 
· Ad clause 4(5): Current drafting of this clause is ambiguous. It is clear that this clause aims to incorporate the obligations created by Article 2(3) of the Convention which provides that "[a]n order from a superior officer or a public authority may not be invoked as a justification of torture". It also reflects on section 199(6) of the Constitution which determines that "[n]o member of any security services may obey a manifestly illegal order". However, current drafting of this clause is imprecise and unclear as it does not elaborate on the kind or type of "punishment".  In this regard, it is advisable to consider wording to the following extent: "No person shall be held liable, whether criminally, civilly or in terms of any disciplinary code, for disobeying an order to commit any act or omission amounting to torture or any other act of cruel, inhuman or degrading treatment or punishment".
	Noted. The Convention is aimed at preventing torture by the authorities of a country, not at private acts of cruelty. International concern arises only where cruelty has official sanction, the rationale being that private conduct is normally sanctioned under national law.  

It should be considered to replace "public official" in clause 4(1) with "any person".
In terms of our common law it is an offence to incite a person to commit an offence, as well as to conspire to commit an offence.  The wording "conspires to aid" are also wide enough to include complicity.

The definition of "torture" already comprises "commission" and "omission".

Noted. Article 2(2) allows for no justification of torture in any circumstances – Handbook p32.  The list of exceptional circumstances is not exhaustive. The drafters of the Convention used the word "whatsoever" to close the door to a construction of the Article which could lead to an interpretation that exceptional circumstances referred to in the Article are exhaustive. What the drafters tried to say is that torture is not allowed even in times of public emergency and they merely gave examples of circumstances which might otherwise give rise to it.

See previous comments on the issue.

It is addressed. Clause 4(2) covers it adequately. 

Noted.
Already addressed. See comments above.

See our comments re clause 3.
Handbook p 32: In line with the absolute character of the ban on torture an order from a superior officer or public authority may not be invoked as justification. The Nuremberg Principles had already established that to act under order was no justification for the perpetration of serious international crimes, among them torture. This principle is enshrined in the Convention. However according to general international principles of international law established by the Charter of the Nuremberg and Tokyo Tribunals and their judgments, the fact that someone was under order to conduct an illegal act may be considered in mitigation of punishment.

Already addressed.

Already addressed.

Already addressed.

	Clause 5: Factors to be considered in sentencing


	
	AI:

Para (a): Racial discrimination is just one of the grounds of discrimination prohibited under international law, so it should be amended to refer to discrimination of any kind against the victim.

Para (b): As it is not just an individual’s mental health that may make them vulnerable, para (b) should be amended to refer also to the victim’s state of physical health.

Para (c): similarly, as it not just an individual’s physical disability that may make them vulnerable para (c) should be amended to refer also to any mental disability of the victim. 

Para (g): Torture can cause serious mental or psychological harm as well as serious physical harm, and the two are often inseparable. Accordingly para (g) should be amended to refer also to mental harm and/or to psychological harm.

CALS:

Section 5 of the Bill is ambiguous and vague. The inclusion of aggravating factors to be taken into account by the courts when imposing sentence is appreciated, but the current clause is ambiguously worded and thus problematic. In order to add value to the Bill this clause needs to be made clear so that the intention of the Legislature is better reflected. In conjunction with the recommendation that the minimum sentencing regime is applied to punishment for acts of torture under the Bill, we further recommend that this Section is more detailed and acts in conjunction with minimum sentences. The Philippines, for example, provide for specific punishment to be imposed on perpetrators where they commit particular acts of torture or where certain consequences arise as a result of the torture.

CSPRI:

The text of clause 5 is ambiguous in places and thus does not give the sentencing court a clear indication as to how such factors are to be taken into account. 

Recommendation: That instead of a list of aggravating factors, the section emphasise the severity of the offence of torture. Article 4.1 of the UNCAT notes that the punishment for torture should reflect the grave nature of the crime. The Robben Island Guidelines (Article 12) uses similar wording: ‘Those found guilty of having committed acts of torture shall be subject to appropriate sanctions that reflect the gravity of the offence’.

SWEAT:

It is recommended that in clause 5, the following aggravating factors are included: 

“(l) discrimination on the basis of work;

(m) whether the complainant suffered physical or mental harm relating to the cumulative effect of repeated harassment or intimidation; and 

(n) sexual coercion was used against the complainant”

SAHRC:

· The wording of the clause is ambiguous and should be made clearer.
· Should replace word "complainant" with "victim" especially with regards to clause 5.
· Clause 5(e) should not be limited to rape and indecent assault.  Rather, the clause should refer to the term, ‘sexual violence’.
· Clause 5(f) should incorporate in its wording the threat of harm e.g ‘the use of any kind of weapon to harm or threaten or intimidate the victim’.
· Clause 5(g) should be rephrased and should read, ‘the infliction and degree of physical harm to the victim’. The phrase looks at the actual physical harm as well as the extent to which the harm was perpetrated on the victim.  This will assist the courts in distinguishing between the varying scales of harm and develop its own corpus on what the appropriate sentence should be. 
	Do not agree – the wording of the clause are: "..but is not limited to the following aggravating factors…" This means that any factor may be taken into account.  The list provided serves merely as a guideline/example of circumstances that might be taken into account.
Do not agree. It is factors that can be taken into account in sentencing. Sentencing is the court's function and should be left at that. Minimum sentencing should not be introduced in the Bill.

See comments above.

See comments above.

Already commented on.

Agree.

Agree.



	Clause 6: Extra-territorial jurisdiction


	Article 5
Article 6

	AI:

Clause 6(1)(c) should not be limited to persons “lawfully” within the territory of the Republic; it should apply to any person in the territory. 

Recommendation: Delete “lawfully”.

CALS:

Section 6(1)(c): Person to be charged is, lawfully present in the territory of the Republic:  

We submit that the lawfulness or otherwise of the presence of the person to be charged in South Africa is irrelevant and that the word “lawfully” in clause 6(1)(c) of the Bill must be removed.

Recommendation: Delete “lawfully”.
LHR:

· We find clause 6 to be problematic in that the Bill states that a South African court may only have jurisdiction over a citizen, person who is ordinarily resident, person who is lawfully present or person who has committed an act against a citizen or ordinary resident. This clause also contradicts two recent court judgments on extra-territorial jurisdiction which need to be considered and incorporated into this Bill. We would recommend the addition of “illegal foreigners or any other persons who are within the territory of the state” to Section 6(1) (b). 
· The National Director of Public Prosecutions should not have the discretion to try or not in circumstances where a suspect cannot be extradited.  
· Should include the ground of anticipated presence of a suspect within South African territory as described in section 6 to found jurisdiction and begin the process upon his or her arrival. 

CSPRI:

· Clause 6 of the Bill says that a court will have jurisdiction if after the commission of the offence, the person is present in the territory of the republic. This provision puts into effect Art 5(2) of UNCAT, but it does not take account of acts that were committed on state territory, such as ships, etc.
· The word ‘lawfully’ should be removed from section 5/6(c) of the Bill to include persons found in South Africa who are in the country without the permission of South Africa.

Recommendation: Delete “lawfully”.
CCR:

Ad clause 6(1)(c): It is contended that the current reference to and requirement of being "lawfully present" in South Africa (or any other area of territorial sovereignty) in order for a competent court to enjoy jurisdiction in terms of this Bill, is limiting as it would exclude the possibility of prosecuting alleged perpetrators who have entered South Africa (or any other area of territorial sovereignty) illegally after having committed acts of torture elsewhere.
Recommendation: Delete “lawfully”.
	Noted.
Noted.

Noted.

Do not agree. It is the function of NDPP to decide whether or not to institute a prosecution.

Do not agree. How would one anticipate presence as in most cases the perpetrator who flees his/her country will not arrive in a legal manner and if he/she does, authorities would in any event await his/her arrival as the country of origin would have notified of the arrival.

Do not agree. See clause 6(1)(c).

Noted.

Noted.

	Clause 7:
Liability


	Article 14

	CALS:

This provision alone is insufficient in light of Article 14. The Robben Island Guidelines further place an obligation on States to offer-

· reparation to victims, irrespective of whether a successful criminal prosecution can or has been brought

· appropriate medical care to victims and families, to have access to appropriate social and medical rehabilitation and are provided with appropriate levels of compensation and support
· that families and communities affected by torture and ill-treatment received by a member of said family or community can also be considered as victims. 
Claims brought under the normal civil law and common law process, such as claims in delict, are often difficult to bring and ineffective. There is a need to recognise the importance of providing redress and an enforceable right to fair and adequate compensation for victims of torture. Recommendation: Bill should provide for different forms of redress but particularly for adequate financial compensation for physical and psychological pain and suffering, without having to follow the normal route of claiming damages through a delictual or similar action. The State should be the entity primarily responsible for the provision of redress to victims of torture and other ill-treatment and shall include restitution, compensation, rehabilitation, satisfaction, and guarantees of non-repetition.

LHR:

The Bill is silent on this point and needs to outline clear measures of redress available. We recommend that the Bill incorporate both Article 13 and 14 from the Convention. Adequate and appropriate forms of reparations for victims and survivors of torture and their families should be included: 

Restitution – restoration of liberties and employment. In the event that a victim is (or family members are) unable to find employment because of the physical, mental and emotional effect of torture, victims must have access to state support grants; 

Compensation – for damages equal to the gravity of the offence (inclusive of medical care, loss of employment and lost education opportunities); 

Rehabilitation – medical, psychological and legal forms for victims of torture. These rehabilitation services need not be solely provided by the state, the victim’s right to choose a service provider should be upheld; 

Psychotherapeutic services need not be confined to clinical counselling alone; 

Psychological services should include families of victims of torture as the impacts extend beyond the victim; 

Counselling services should be holistic and include the services of inter-disciplinary professionals such as counsellors, psychologists and psychiatrists. Said services should be available over a long period of time as healing is a long journey; 

Satisfaction – right to the truth and full disclosure, apology and public accountability for families of victims and survivors; and 

Guarantees of non-repetition and the rehabilitation of perpetrators 

CSPRI:

The Bill contains two clauses relating to the rights of victims of torture. Firstly, clause 7 authorises victims of torture to sue the perpetrator(s) of acts of torture for damages under the relevant provisions of “common law or any other law”. These provisions do not comply fully with the requirements of article 14 of UNCAT, which contains a positive obligation on the state to ensure that victims of torture and other ill-treatment are entitled to full redress, irrespective of whether the alleged perpetrator has been identified, investigated and tried. Therefore, providing redress, including monetary compensation, cannot be dependent upon a successful prosecution of the alleged perpetrator. Furthermore, the provisions of the Bill on the right to redress do not reflect the content of the UN Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations of International Human Rights Law and Serious Violations of International Humanitarian Law Under the Van Boven and Bassiouni rules, comprehensive redress includes five elements: restitution, compensation, rehabilitation, satisfaction and guarantees of non-repetition. In order to fulfil its obligations under UNCAT, the state should be in a position to offer all five elements of redress. We recommend that some of these elements be explicitly addressed in the legislation, and that others form part of the mandate of state-sponsored reparation programmes available to victims of torture and other ill-treatment in South Africa.

Compensation should cover all economically quantifiable damages caused to the victim, such as the victim’s legal and medical expenses, compensation for physical and/or mental harm caused, or future rehabilitative services that the victim would need. Bill should therefore be amended.

Even when the victim claims for damages from the state, the victim should not be required to identify the perpetrator.

SAHRC:

Bill falls short to provide for Redress for victims.
SANTOC:

UNCAT is specific about the state’s obligation to ensure that victims of torture obtain redress and have an enforceable right to fair and adequate compensation including full rehabilitation where possible (Article 14, UNCAT). 

Recommendation: That the Bill be expanded to include the full right to redress for victims and survivors of torture and their families. In addition to victim entitlements available under civil law, the Bill should address redress for survivors through state provision of effective procedural remedies.
	A workshop was held on the Compensation of Victims of Crime on Monday, 02 July 2012.

Currently In South Africa the State's liability to compensate victims has been determined and considered in civil litigation based on claims by victims of crime in terms of the law of delict. Liability of the State is considered ito the common law principle of vicarious liability where the sate is held responsible for the actions of the employees.  The law of delict entitles an injured party to obtain compensation through mechanisms of the civil law. There may be concurrent liability in Delictual and Criminal Law, thus the institution of criminal proceedings against an accused does not prevent civil proceedings being instituted against him or her to claim compensation at the same time. In civil litigation claims are not limited against the accused but claims have successfully been instituted against the state.

There is also an investigation into a compensation fund for victims of crime by the SALRC (project 82) which seeks to investigate all aspects regarding the establishment of a compensation fund for victims of crime and how the plight of victims of crime in their interaction with the criminal justice system should be treated and to recommend steps to be taken on the establishment of a compensation fund for victims of crime and any other legislative or other steps that should be taken to address the plight of victims of crime in their interaction with the criminal justice system. Certain recommendations were made in the report. The report entailed legal and policy implications as well as resource implications.

The opinion is held that the proposed clause would suffice until such time as other legislative provisions are made after due consideration of the position of compensation for victims of crime.
See comments above.
See comments above.

See comments above.

See comments above.



	Clause 8: General responsibility to promote awareness


	Article 10
Article 11

	AI:

This section places a legal duty on the state to promote awareness, this should be not only among officials but among the general population too. There are also a number of other legislative measures that South Africa needs to take in order to comply with its other obligations under the Convention. With regard to para (c) specifically (provide assistance and advice to victims of torture), the text should reflect the fact that an act of torture can cause harm not only to the individual who has been subjected to torture but also to their family members, and that those who have been harmed by acts of torture have a right to a remedy and reparation 

Recommendation on para (c): the text should be amended to add “ … victims of torture and others affected by it, such as the victims’ family members, including about their rights to a remedy and reparation and how to exercise these rights”.

CALS:

We submit that the ambit of clause 8 of the Bill, regulating the general responsibility to promote awareness and prevent acts of torture and other ill-treatment, should be widened to include the following:

· Training of all persons working in or who may come into contact with detained persons or persons deprived of their liberty, such as health sector personnel. This will include persons who work in health care facilities such as psychiatric institutions, child and youth care centres, hospitals and the like;
· training and preventive measures should include training on other cruel, inhuman and degrading treatment or punishment and should not be limited to torture;
· all government departments and institutions as well as private sector facilities who work with persons deprived of their liberties shall draft and continuously update policies on measures taken to prevent torture and other ill-treatment as well as a record of reported incidents of torture which record shall indicate that the matter was referred to the relevant authority for the appropriate action to be taken;
· treaty monitoring bodies and other independent bodies such as the Judicial Inspectorate for Correctional Services shall be allowed to conduct and shall be provided assistance in conducting investigations into alleged acts of torture;

· every person, including those deprived of their liberty, shall be informed of the procedure to lodge a complaint of torture or ill treatment with an independent body and shall not be hindered in doing so;
· guarantees of protection from retaliation and intimidation for individuals reporting instances of torture and ill-treatment, victims of torture or ill-treatment and witnesses of torture or ill-treatment. In this respect the Bill must be aligned and bear reference to current witness protection and other protective mechanisms, such as the Witness Protection Act, 112 of 1998;
· assurances of proper impartial, independent investigations into allegations of torture and ill-treatment;
· the establishment and maintenance of independent mechanisms to systematically review practices concerning the treatment of all persons deprived of their liberty and the conditions of detention;
· medical and legal officials employed by the State to act on behalf of detainees shall have a legal obligation to report suspected acts of torture; and
· the dissemination of practical guidelines, rules of conduct and principles that interpret States’ international and regional obligations.

SACBC:

it is vital that state officials are made properly aware of what constitutes torture, and of the consequences of involvement in acts of torture.  Accordingly, we strongly support clause 8, particularly 8(2)(b), and we urge the Committee to exercise proper oversight and follow-up on this aspect of the Bill, once it is enacted.

CSPRI:

Clause 8 states that the state must develop programmes to “provide assistance and advice to victims of torture”. The Bill provides that the relevant Departments put in place comprehensive reparation programmes for victims of torture and other ill-treatment. The legislation should ensure that such programmes are set up within a reasonable time frame, for example 18 months from the enactment of the Bill. Furthermore, the legislation should ensure that Parliament engages with the reparation programmes, through an interactive dialogue taking place on a regular basis and, if state-funded, exercises effective oversight over the programmes. 

It does not, include the provisions such as, or similar to, the following:

a. all government departments, state institutions and private sector facilities dealing with people deprived of their liberty must create, maintain and continuously update policies on torture prevention as well as report claims of and incidences of torture to relevant oversight bodies, the National Prosecuting Authority (NPA) and Parliament;

b. measures to prevent and eradicate ill-treatment, including mandatory training;

c. all government departments, state institutions and private sector facilities dealing with people deprived of their liberty must create and maintain policies and/or regulations designed to ensure humane conditions of detention, including the systematic review of procedural safeguards;

d. UNCAT should be translated into all eleven official languages and be available to people deprived of their liberty. 

e. there should be a general prohibition on the use, production and trade of equipment or substances designed to inflict torture and other ill-treatment;

f. every person, including those deprived of their liberty, has the right to lodge without delay a complaint regarding his or her treatment to an independent authority, including violations of the right to be free from torture and other ill-treatment; 

g. the state must ensure that persons who have lodged complaints of torture and other ill-treatment, as well as witnesses to such acts, are protected from retaliation and intimidation;

h. If there is a prima facie case that an accused committed torture, then he or she must immediately be removed from their place of work and placed on suspension (or something along these lines)

CCR

Article 10(2) of the Convention requires each State Party to include the prohibition of torture or other acts of cruel, inhuman or degrading treatment or punishment in the "rules or instructions issued in regard to the duties and functions of any such person". This means that States Parties have a positive duty to ensure that, apart from criminalising the respective prohibited acts and besides the duty to educate and inform public officials about the prevention of those prohibited acts, any act of torture or other acts of cruel, inhuman or degrading treatment or punishment, are unambiguously prohibited in terms of departmental policies, standard operating procedure or national directives. The Bill in its current draft, whether in clause 8 or elsewhere, is silent on the obligations as imposed by Article 10(2).

SWEAT:

Recommendation: That the Department of Justice draft guidelines on how to deal with witnesses and victims so that they are protected from the time they report the matter until and including when (and if) a perpetrator is punished for the harmful conduct, The guidelines should include information that relates to the implementation of the Bill by the courts and the SAPS to ensure that the rights and interest of victims’ rights are protected and that secondary victimisation is limited from the time when the victim enters the legal system up till and including when (and if) a perpetrator is punished for his harmful conduct.

We recommend that in clause 8(2) the following is included:

“(e) that awareness campaigns are conducted with persons who are detained in prisons;
(f) that the designated cabinet members will establish a system of regular visits to  police stations and places of detention”

NYDA:

Scope should be wider to include farms, schools and private security agencies.

SAHRC:

Clause 8 is very general in its provision and does not address the aspects of torture prevention as required under the UNCAT.  There is therefore a need for South Africa to develop and implement a comprehensive torture prevention mechanism for all places where persons are deprived of their liberty.

SANTOC:

In light of Article 11 of UNCAT the “sytematic review of interrogation rules, instructions, methods and practices as well as arrangements for the custody and treatment of persons subjected to any form of arrest, detention or imprisonment in any territory under its jurisdiction, with a view to preventing any cases of torture.” Together with Article 10 requirements for education and information regarding prohibition against torture in the training of personnel involved in the custody, interrogation and treatment of individuals subjected to any form of arrest, detention or imprisonment;

Recommendation: The following be included:

"Provision of specialised training and development for state (across all government departments) and civil society institutions working with victims and survivors of torture and their families;

Any such training programmes, information sharing and awareness initiatives must include: psychological effects of torture on victims and provision of victim-sensitive services."
	Do not agree. Clause 8 is sufficient.  If, however, this clause is deemed not to be sufficient, it is suggested that the matter be fully addressed in subordinate legislation.
See comments above.

See comments above.

See comments above.

See comments above.

See comments above.

See comments above.
Not the purpose of the Bill.
See comments above.
See comments above.



	Other comments:

CIDT
	Article 16

	AI:

Recommendation: Criminalization of offences constituting CIDT.

CFCR:

Recommendation: It is crucial to ensure that the Bill determines that: The Bill (or any other Act) currently fails to give effect to Article 16(1) of the Convention as CIDT is not criminalised or prevented in any form or manner.

SWEAT:

Article 16 of the Convention requires that “each State Party shall undertake to prevent (…) other acts of cruel, inhuman or degrading treatment or punishment which do not amount to torture as defined in Article 1, when such acts are committed by or at the instigation of or with the consent or acquiescence of a public official or other person acting in an official capacity.” Therefore, any act that falls short of the definition of torture because it lacks one or more of the criteria may still be covered under the prohibition outlined in article 16 of the Convention against Torture. 
Recommendation: It is recommended that a section 3(1) be included to read as follows:

“For the purposes of this Act, cruel, inhuman or degrading treatment or punishment means 

(a)any harsh or neglectful treatment that could damage a detainee’s physical or mental health; or

(b)any punishment intended to cause physical or mental pain or suffering, or to humiliate or degrade the person concerned.”
	According to the Handbook:

The provisions of Art 16 extend the scope of application of the Convention as it obliges State Parties to take measures to prevent cruel, inhuman or degrading treatment or punishment which does not amount to torture. It doesn't have to be inflicted for a specific purpose but there has to be an intent to expose individuals to the conditions which amount to or result in ill treatment. It must be committed by by at the instigation of or with the consent or acquiescence of a public official or other person acting in an official capacity. The essential element which constitutes ill treatment not amounting to torture are intentional exposure to significant mental or physical pain or suffering by or with the consent or acquiescence of the State authorities. Important: State Parties are obliged to establish jurisdiction over acts of torture and either prosecute or extradite BUT this does not apply to those who have committed acts of ito art 16. Grey areas as to what constitute "torture" are for example:

Judicial corporal punishment, solitary confinement, certain aspects of poor prison conditions, disappearances, treatment inflicted on a child which may not be considered torture if inflicted on an adult – these may rather constitute other forms of ill treatment as contemplated in art 16.

Art 11 – 14 also applicable on this.

The Department's intention is that the Bill only criminalises "torture" and not CIDT.

	Extradition
	Article 3

	AI:

Recommendation: Non-refoulement not provided for in Bill: Must provide for it.
LHR:

Recommendation: The Bill must expressly acknowledge the obligation to try or extradite suspects. Further, in order for the convention obligation to have meaning/force, it would perhaps be wise to place a temporal limit on the obligation to try or extradite. In other words, if an extradition request is made, we must either accept it or undertake to try domestically within a defined time period eg. Within two years of the request being refused. Where the state is unwilling to pursue or prosecute a perpetrator that the state issue a nolle prosequi certificate to allow for a private prosecution as appropriate.

CALS:

Recommendation: Non-refoulement not provided for in Bill: Must provide for it.

CSPRI:

Recommendation: The Bill does not contain a provision stipulating non-refoulement “where there are substantial grounds for believing that [the person to be deported/extradited]” would be in danger of being subjected to torture” as the UNCAT requires in article 3.

CCR:

Recommendation: Article 3(1) of the Convention: The Bill (whether directly or through amendment of other legislation) currently fails to give effect to Article 3(1) of the Convention. It is hence strongly advised that the Bill, together with the Extradition Act 62 of 1962 and Immigration Act 13 of 2002, be amended so as to give effect to the provisions of Article 3(1) of the Convention and sections 7(2) and 12(1) of the Constitution as interpreted by the Constitutional Court in the Mohamed and Tsebe-judgments.

SAHRC:

Recommendation: Non-refoulement not provided for and should provide.
	The Torture Bill should not contain a clause regarding extradition for the following reasons: 

· Extradition matters should be provided for in one piece of legislation, that is, the Extradition Act. 
· SA is in compliance with article 3 of the Convention as it has extradition legislation.  The Extradition Act, 1962 (Act 67 of 1962) (Act) provides for grounds for refusal. Section 11(b)(iii) of the Act provides that the Minister may order that a person shall not be surrendered “… if he or she is satisfied that by reason of the trivial nature of the offence or by reason of the surrender not being required in good faith or in the interests of justice, or that for any other reason it would, having regard to the distance, the facilities of communication and to all the circumstances of the case, be unjust, unreasonable or too severe a punishment to surrender the persons concerned;…”.  Where there are grounds for believing that a person would be in danger of being subjected to torture, the Minister may invoke section 11(b)(iii) of the Act.
· The Constitutional Court held in the Mohamed case that section 12(1) of the Constitution providing for the right to freedom and security of the person, including the right not to be tortured in any way, is implicated.  The Minister is to exercise his discretion in accordance with the Mohamed case and the recent Constitutional Court Judgment in the Tsebe/Phale cases. 
· The Extradition Bill also provides for grounds for refusal. Clause 52(c) provides that the Minister may “with due regard to the international obligations of the Republic” order that a person not be extradited “…if he or she is satisfied that this is justified by reason of the trivial nature of the offence or by reason of the extradition not being in the interests of justice;”. 
· It would not be in the interest of justice to extradite a person if there are grounds for believing that a person would be in danger of being subjected to torture.  Due regard to the international obligations of the Republic would include the Torture Convention.  

	Duty to report
	Article 19

	CALS:

Article 19 of UNCAT requires that States parties submit reports on the measures they have taken to give effect to their undertakings under the Convention, within one year after entry into force for the State party concerned and thereafter every four years. The reports shall be submitted to the CAT. This is an important monitoring mechanism to ensure full and proper compliance by the State with UNCAT. There is no provision in the Bill that provides for State reporting. 
Recommendation: A provision must be included in the Bill to ensure that the Republic complies with their obligation under UNCAT 

We also recommend the engagement of civil society in this regard.

CSPRI:

It is regrettably the case that South Africa has been late in submitting initial and periodic reports to nearly all the UN treaty monitoring bodies. 
Recommendation: The Bill does not make provision for the duty to report as required by the UNCAT article 19. A provision of this nature should be included.
	A Departmental Task Team to work on South Africa’s International obligations and produce reports to treaty bodies and other international instruments is established. 

The Bill does not need to provide for a specific clause on reporting as the Convention is part of South African Law and therefore the obligation exists. Article 19 does not place a duty on a State Party to enact legislation to comply with Article 19.

See comments above.

	Exclusion of evidence obtained
	Article 15

	AI:
Recommendation: Inadmissibility of torture statements (Convention Art. 15) should be included.
CALS:

Recommendation: We submit that such a provision needs to be explicitly included in the Bill. Further, it must provide that any and all evidence obtained as a result of torture or ill-treatment must be excluded, and not limited to statements obtained only.

CSPRI:

Recommendation: The Bill does not contain a provision dealing with evidence obtained as a result of torture, unlike the UNCAT which deals with this in article 15. Should be included.
SWEAT:

Recommendation:  Amend the Bill so that any evidence collected against the victim through means of torture, in criminal proceedings will be regarded as inadmissible.

SAHRC:

Evidence obtained as a result of torture should not be admissible evidence. 

Recommendation: Should be provided for.
	Noted. A clause to this effect can be included.

See comments above, BUT according to the Handbook p 56 Art 15 only applies to statements made under torture and not to statements made under cruel, inhuman or degrading treatment. The Committee is however of the view that it should be included.

See comments above.

See comments above.

See comments above.


	Retrospective application
	
	CALS:

Recommendation: The Bill should have explicit retrospective application, as a minimum from the date when South Africa ratified UNCAT.

	Do not agree. Legislation cannot have retrospective application. It will also be very problematic to prove that torture was committed for instance 10 years back.

	Vulnerable groups
	
	CALS:

Recommendation: The Bill must contain explicit provisions relating to the protection of vulnerable groups in the prohibition against torture. Women are also recognised as a discrete group, whose experience of torture is both similar to and different from men.

SWEAT:

Recommendation: Sex workers are often denied access to justice and therefore we are of the opinion that the implementation and the enforcement of the provisions listed in this Bill will be crucial to address the human rights violations that sex workers experience.
	Do not agree. Any person tortured is vulnerable. This would in any event be taken into account as aggravating circumstances in sentencing.

See comments above.

	Prompt and impartial investigation and right to complain
	Article 12
Article 13

	CCR:

The Convention equally requires of States Parties to incorporate the provisions and obligations provided for in Articles 10, 11, 12 and 13 of the Convention mutatis mutandis in relation to such other acts.

Recommendation: Include in Bill. 
SANTOC:

In order to adequately address the prohibition of torture and uphold the rights of victims, the Bill should be specific on the following:

· The right of the individual to make a complaint regarding torture and other inhuman and degrading treatment or punishment (Article 13, UNCAT);

· The state’s obligation to ensure investigation into allegations of acts of torture and other cruel, inhuman and degrading treatment or punishment by competent and impartial investigators (Article 12);

· Reporting procedures and complaints mechanisms that are victim sensitive and ensure freedom from reprisals against victims or their families;

· Clearly indicate the mechanisms and institutions that the public and victims can report incidents of torture and other cruel and inhuman treatment and punishment to (for example the Independent Police Investigative Directorate IPID); and

The Bill should clearly stipulate the lines of responsibility of affected/ relevant Government departments.
Recommendation: Include in Bill. 
	Do not agree. These matters do not require legislation.

See comments above.

	Rules of evidence
	
	CSPRI:

Under the common law, the person (or relative of victim) who alleges torture, must prove that it occurred. In cases of torture, this is extraordinarily difficult for the complainant to do, for, frequently, the inquiry boils down to the say-so of the complainant against that of the public official. Recommendation: The Bill should exempt the complainant from the ordinary rules of evidence, particularly the evidentiary burden of proof, which, in turn, should be borne by the state. It is important, first, that the Bill require that the state discharge the onus of proving that torture did not occur. Secondly, the Bill should “require the state to discharge the onus on the basis of evidence other than the testimony of the officials directly responsible for the detainee’s incarceration and interrogation.
	Do not agree. See section 35(3)(h) of the Constitution – presumption of innocence.

	Committees to oversee that Act is given effect to
	
	SWEAT:
Recommendation: Insert clauses to establish a subcommittee that will be tasked to carry out the functions laid out in the Act.
	This will be done once OPCAT is ratified as it falls under the ambit of OPCAT.
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