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INTRODUCTION

Sonke Gender Justice Network

Sonke Gender Justice Network (Sonke) is a non-profit, human rights and social justice organisation that strives to achieve gender equality in South Africa by building capacity and mobilising communities.  Sonke works to create the change necessary for women, men, young people and children to enjoy equitable, healthy and happy relationships that contribute to the development of just and democratic societies. 
Sonke pursues this goal across Southern Africa by using a human rights framework to build the capacity of government, civil society organisations and citizens to achieve gender equality, prevent gender-based violence and reduce the spread of HIV and the impact of AIDS.


Through its policy advocacy work for gender equality, Sonke specifically seeks to shape law and policy in accordance with the values of human dignity, equality and freedom that underlie the principles of democracy under a constitutional supremacy. 

The Submission

We make these submissions to the Select Committee on Security and Constitutional Development (‘the Committee’) in the interest of public participation and in an effort to advance the constitutional imperatives to human dignity, equality and freedom for all South African citizens.
Our ultimate view is that the Traditional Courts Bill (‘the Bill’) should be rejected and withdrawn in its entirety due to its unconstitutionality, substantively, and its procedural defectiveness. 
Our reasons for opposing the Bill are based on the fact that several of the provisions of the Bill are unconstitutional and undermine women’s constitutional rights to equality on the basis of gender. We are further of the view that the procedures preceding the drafting of the Bill, which excluded consultations with women from traditional communities, indicates that the Bill does not reflect the needs and wants of majority of the population and undermines the values of the Constitution Act 108 of 1996 (‘the Constitution’). 
Accordingly, we recommend that the Bill be re-drafted after thorough consultations with community members, particularly rural women, on whom the Bill has a disproportionate and adverse impact.

In support of our position for the Bill to be withdrawn, several objections with the provisions of the Bill and the procedures followed in the drafting the Bill will be raised in this submission. The contents of this submission are aligned with the position of the Alliance for Rural Democracy, of which Sonke is a member. 
The submission is divided into two parts. The first part of the submission sets out objections to the Bill in terms of specific issue areas focused on the unconstitutionality of the Bill. The second part highlights issues with the provincial consultation process that took place after the introduction of the Bill to the National Council of Provinces.

The Unconstitutionality of the Bill: Issues with the Provisions of the Bill

Section 211 of the Constitution recognises the “institution, status and role of traditional leadership, according to customary law. . .subject to the Constitution”. This entails that the Bill as a proposed piece of legislation which aims to regulate the role of the institution of traditional leadership through traditional courts is subject to all and any of the provisions of the Constitution. Should the Bill be passed, any of its contents which are inconsistent with the Constitution can be declared invalid
 and unconstitutional.
In what follows, the unconstitutionality of several of the provisions of the Bill, in addition to other aspects of the Bill that we object to, will be discussed either on the basis that it directly contravenes the provisions of the Constitution or undermines the core values of the Constitution including the imperatives of access to justice, equality, fairness, openness and transparency:
Section 4(1) of the Bill – Powers of Traditional Leaders as Presiding Officers 

Section 4(1) of the Bill vests sole power to determine and create customary law in a single senior traditional leader in his capacity as presiding officer of the traditional court.  These extensive powers obviate the role of community councils in traditional courts and eliminate democratic participation. 
In addition to an array of other problems, the accountability of the presiding officer is compromised on the basis that he is vested with both legislative and judicial powers in addition to the executive powers which he possesses.
The vesting of these powers in a single senior traditional leader is also inconsistent with living customary law.  The Constitutional Court has pronounced on the nature of living customary law in several cases which provide that customary law, by its very nature, evolves as the people who live by its norms change their patterns of life meaning that it adapts to the lived realities and changing ethics of the community it governs
. Central to the tenets of living law is community participation in its application and execution.
Customary law is explicitly subject to the Constitution and the Bill of Rights; thus women are entitled to the same democratic rights as men. In practical terms, this would require that the Bill governing the operation of traditional courts must specifically provide detailed steps to address the range of situations in which women suffer injustice.  
By entrenching static customary law, and vesting the power of the courts in a single senior traditional leader, who will in most cases be a man, the Bill entrenches patriarchy into customary law, hindering efforts towards gender transformation and negatively impacting on women, girls, men, boys and society as a whole. Entrenching power in the hands of select older men, in the manner proposed in the Bill, will have far reaching consequences including, undermining efforts to transform gender norms. 
Section 5(1) and 6 of the Bill – Powers in terms of criminal & civil disputes  

Section 5(1) and 6 of the Bill gives traditional courts the power to settle various kinds of civil and criminal disputes that are not clearly defined. The right of parties to a dispute to appeal cases is however extremely limited as set out in Section 13 of the Bill as only very specific types of sanctions that can be appealed to the Magistrate’s Court and no appeals to dual or multiple traditional court presiding officers are allowed. In criminal cases in particular, the strict limitations imposed by the Bill could be viewed as a contravention of the right to appeal set out in terms of Section 35(o) of the Constitution. The right to appeal should also be afforded to parties to a civil case to ensure fair trials are conducted that does not prejudice either of the parties unfairly.

Section 9(3)(a) of the Bill – Representation in Traditional Court Proceedings

Section 9(3)(a) provides that parties to a dispute are not entitled to legal representation. The denial of legal representation violates the right to a fair trial and more particularly, the right to legal representation contained in Section 35 of the Constitution in respect of accused persons in criminal cases. It can also be argued to compromise the fair trial rights of parties to civil proceedings in terms of potential trial prejudice that the parties may suffer. 

Despite the fact that Section 9(3)(b) of the Bill states that women can represent a party to a dispute before a traditional court “in accordance with customary law and custom,” the latter part of the provision undermines the supposed gender-equitable nature of the statement, as most customary law and custom requires that men represent women in traditional courts. In denying women the right to legal representation and the right to represent themselves, women have no choice but to seek representation from men. 

Section 10 of the Bill – Sanctions for Offences

Section 10 of the Bill sets out the sanctions that a presiding officer cannot impose in criminal cases and those that can be imposed in criminal and civil cases. Those sanctions that can be enforced include forced unpaid labour, refusal to provide authorisation of residence, as well as exclusion from the community. (It is worth noting that banishment is outlawed as a penalty in criminal cases while the Bill is silent on banishment as a penalty in civil cases.) Some of these sanctions could be argued to violate several of the fundamental rights contained in the Constitution, amongst others, including the rights to human dignity
, the right against forced labour
, the right not to be deprived of property
 and the right to freedom of association
.
According to section 10(2)g of the Bill, the presiding officer may even order a person who is not party to the dispute, to provide unpaid labour or be subject to other penalties, with no restrictions. It follows that this provision is highly susceptible to abuse. This argument applies equally to Section 10(2)h of the Bill.
Section 20(c) of the Bill – No Opting – Out Provision

Section 20(c) of the Bill makes it an offence for anyone that falls within the jurisdiction of a traditional court not to appear before the traditional court if so summoned. This entails that an individual summoned to appear in the traditional court does not have the option to refer the case to a state court.
A particular concern here is that traditional courts do not possess constitutional expertise and thus should not be granted mandatory jurisdiction, as doing so would potentially jeopardise the constitutional rights of individuals appearing before them.
The regulation of traditional courts was never intended to replace formal courts with traditional courts. Traditional courts are complementary and supplementary institutions, recognised for their role in culture and that they are often easier for rural South Africans to access than formal courts. 
The Bill also complies with the jurisdictional boundaries set out by the Black Administration Act of 1951, an apartheid-era statute. The Bill accordingly applies apartheid principles that historically forced people to be subject to a traditional leader they may not recognise as legitimate, and to customary laws they may not accept as their own or practice.
Sections 30 and 31 of the Bill of Rights and the general spirit of the Constitution are such that
group rights cannot simply override individual rights.  Section 30 specifically states that
‘everyone has the right… to participate in the cultural life of their choice’ (emphasis added).

Consequently, it is unconstitutional to create mandatory jurisdiction of the traditional courts to all 
those who are within the former homelands. Individuals in traditional communities must have the choice

to use state courts.

Impact of the Bill – Constitutionally and Otherwise

Constitutional Impact of the Bill

The Bill will not only adversely affect women but will also negatively impact on certain categories of men located within rural communities. These categories of men include gay men and men who have sex with men. In the recent past for instance, we have heard several traditional leaders making homophobic statements in public. It follows that men whose sexual orientation and/or gender identity do not conform to socially constructed gender norms, may not receive fair treatment in these courts. It is also possible that other groups of gender non-conforming people and marginalised people such as Lesbians, Bisexuals, Transgendered and Intersex (‘LBTI’) people may suffer similar unfair treatment at the hands of traditional courts. 
The passing and implementation of the Bill may facilitate the systematic and perpetual unfair discrimination against Lesbian, Gay, Bisexual, Transgendered and Intersex (‘LGBTI’) people and could serve to exacerbate the acts of discrimination, ranging from rape to murder, currently experienced by LGBTI people. The state’s passing of the Bill could also be argued to constitute a failure to fulfil their constitutional duty to respect, protect, promote and fulfil
 the right to equality and the right against unfair discrimination on the ground of sexual orientation as enshrined in Section 9 of the Constitution. 
Furthermore, the Bill threatens gender transformation in South Africa. It perpetuates patriarchy that is passed down through generations in regard to men as decision makers and women assuming submissive identities in traditional court proceedings. The customary laws and customs applied and processes followed by traditional courts are thus unlikely to be gender equitable. It will set gender equitable standards that can filter through into rural communities that could negatively impact on the way that rural communities and families manage their affairs. The Bill’s threat to gender transformation in South Africa accordingly undermines the objectives of the right to equality in the Constitution and its passing could be argued to contradict the fulfilment of the duty on the state to take steps ‘to promote the achievement of equality’
.

Other Considerations on the Impact of the Bill

In terms of the cost implications for the implementation of the Bill, we are concerned that several interventions that are lead by traditional leaders are generally unfunded mandates. As the Bill as it stands, is not clear where the funding will come from for the implementation of the Bill.  For instance, given that there is no opt out clause we wonder how the courts will enforce the appearance of witnesses and respondents on matters that are before the courts.  This may prove to be particularly challenging in considering that a sizeable number of men in these rural communities work in urban area. This is likely to pose a major challenge for the functionality of the courts.  
We are also concerned that this Bill is once more placing the institution of traditional leadership in opposition with communities.  In the public hearings conducted jointly by civil society organisations it was apparent that tension was building between the leaders and the communities.  The attempt to pass this Bill under these circumstances will further heighten these tensions.  
Further, although the Bill does not legalise traditional levies, its silence on the issue tacitly allows for the introduction of more and heavier levies. Despite the strong argument that the Constitution does not permit levying by traditional institutions, levying practices continue by traditional leaders resulting in ‘double taxation’ for many living in rural South Africa. This is in addition to annual levies, tribal levies include ad hoc levies.  Those citizens who can or will not pay such levies would be subject to punishment decided by the traditional leader. Testimony from rural inhabitants attest to the fact that ad hoc levies are often used to pay for the personal niceties of traditional leaders. 
Procedural Defectiveness of the Bill: Lack of Consultations with Rural Women Preceding the Drafting of the Bill

In the Department of Justice and Constitutional Development’s 2008 memorandum on the ‘Objects of the Traditional Courts Bill’
 it indisputably indicates that the Bill was drafted on the basis of consultation almost exclusively with traditional leaders.  Ordinary rural people were not consulted, although their lives will be greatly affected by the provisions of the Bill.  In addition, traditional leaders are almost all men, while the majority of people living in the former homelands are women and children. Thus, the people who will disproportionally be affected by the Bill were not consulted prior to its drafting. Reflecting this unequal process, the Bill entrenches the rights and power of men in general and the traditional leaders in power specifically, and does little to nothing to address the specific needs of women and children and to rectify their current disempowerment. 
The Bill was originally introduced to Parliament in 2008, in addition to concerns about the content of the Bill; it was strongly resisted because ordinary individuals in the affected communities were not consulted during its drafting. Despite these objections, this same version of the Bill was reintroduced to the NCOP in January 2012.
In a flawed process, public hearings were held across all provinces from March – May 2012. Given that the original drafting process took place without consultation of ordinary citizens, any consultations that took place subsequent to the Bill’s introduction are inherently and constitutionally flawed. Furthermore, the provincial consultations took place without sufficient notification of members of the public and in fora where traditional leaders were at an advantage.
The problems with the public hearing process are worsened by the Department of Justice and Constitutional Development’s acknowledgment on 7 March 2012, and then later by the Minister, that the Department’s proposals for amendments were not considered adequately or at all during the provincial hearings.
 

In addition, the NCOP process for considering provincial mandates has been highly irregular; once the provincial committees mandates were initially heard, instead of these being considered, additional public consultations were requested, of which the current submission process forms part. These additional submissions and hearings have not taken into account the concerns raised by members of the public through the provincial mandates.
During consultations, it is fundamental that women be consulted separately from men as the patriarchal nature of many communities hinders women from speaking freely and in some places, from speaking at all.  This will assist in ensuring that women’s specific concerns are addressed.
Conclusion

In conclusion, the stated purpose of the Bill is inter alia to bring traditional courts in line with the Constitution but the current Bill fails to achieve this end on many points. It cannot therefore be amended and must be rejected and withdrawn its entirety.
Sonke is of the view that several of the provisions of the Bill are inconsistent with the Constitution and are accordingly invalid in terms of Section 2 of the Constitution in addition to the fact that the procedures preceding the drafting of the Bill were fatally flawed. 
Prior to drafting of a new Bill, a proper consultation should be embarked upon to ascertain the views and experiences of ordinary rural people, paying particular attention to enable rural women to participate fully.
Oral Submissions

Finally, Sonke requests the opportunity to make oral submissions to the committee that the public hearings which have been scheduled to take place on 18, 19, 20 or 21 September 2012. 

� Section 2 of the Constitution.


� Alexkor Ltd and Another v the Richtersveld Community and Others 2004 (5) SA 460 (CC); Bhe and Others v Magistrate, Khayelitsha and Others; Shibi v Sithole and Others 2005 (1) SA 580 (CC); Shilubana and Others v Nwamitwa 2009 (2) SA 66 (CC) and Gumede v President of the Republic of South Africa and Others 2009 (3) BCLR 243 (CC).


� Section 10 of the Constitution.


� Section 13 of the Constitution.


� Section 25 of the Constitution.


� Section 18 of the Constitution.


� Section 7(2) of the Bill of Rights of the Constitution


� Section 9(2) of the Constitution.


�� HYPERLINK "http://www.justice.gov.za/legislation/bills/2008%20traditional%20courts%20bill%202008%20objects%20memo.pdf" �http://www.justice.gov.za/legislation/bills/2008%20traditional%20courts%20bill%202008%20objects%20memo.pdf�.


� � HYPERLINK "http://www.lrg.uct.ac.za/usr/lrg/docs/TCB/2012/LRC_Letter_NCOP_31May2012.pdf" �http://www.lrg.uct.ac.za/usr/lrg/docs/TCB/2012/LRC_Letter_NCOP_31May2012.pdf�





