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SUMMARY AND ANALYSIS OF THE CRIMINAL PROCEDURE AMENDMENT BILL {B26 2012}
1. Introduction

The Criminal Procedure Act Amendment Bill has recently been tabled in Parliament. It seeks to amend the Criminal Procedure Act 51 of 1977, so as to further regulate applications for condonation, leave to appeal and further evidence, and to provide for matters connected therewith. This paper will provide some background against which this amendment Bill needs to be understood, as well as  a summary and analysis of the clauses in the Bill.
2. Background

Under the South African Constitution, the accused person’s right to a fair trial, even in subsequent criminal proceedings, enjoys protection. This right encapsulates a guarantee of due process measures and rights to achieve this purpose, and while section 35 (3)(o) does not expressly enumerate these rights, the right of appeal to, or review by, a higher court forms part of these rights.
Post 1994 case law
 and related legislative amendments
 point to serious judicial and legislative scrutiny in the area of appeals and reviews,  to ensure the balance between subsequent criminal proceedings meeting the requirements of a fair trial in terms of section 35(3)(o), and identifying and preventing unmeritorious appeals or reviews is maintained. 
In State v Shinga, O’ Connell v the State
 the Constitutional Court had to decide on the constitutionality of provisions in the Criminal Procedure Act 51 of 1977 relating to applications for leave to appeal, petitions, and appeals from criminal proceedings in the magistrates’  courts. In its judgement in 2007 the Court held that without a full record of proceedings, an accused person cannot have his or her conviction or sentence fully reappraised. With regard to whether the exceptions to the general rule regarding the provision of the court record were justifiable, the Court, in declaring these exceptions constitutionally unjustifiable, raised the following arguments:
· There will be cases where an accused may have been represented during trial but no longer enjoys representation.
· With regard to the accused and the prosecutor agreeing on not placing the record before the High Court, the Court reasoned that not all accused persons will be able to determine whether the record will be required.

· With regard to there being no need for records in appeals that relate only to sentences, the Court held that it is possible that neither the judgment of the magistrate on the merits and sentence nor the petition would pick up on matters favourable to the accused that would have an effect on the sentence. The absence of a record may well perpetrate an error made by a magistrate.
· With regard to the absence of the record in an application for a petition, the Court held that the prospects of success are relevant in these cases and that such an exception is not justified.

The Criminal Procedure Amendment Bill provides for the same exceptions to the general rule listed above regarding the placing before a Court  the full record of proceedings.
In the 2011 case of S v Qhinga
, the Constitutional Court had to decide on what a constitutional standard of fair procedure for petitions is, and whether the accused’ s petition was properly considered by the Supreme Court of Appeal without the full record of proceedings. The Court held that the accused did not have  the benefit of an adequate appraisal of their case or an informed decision on it, and as such, they were not afforded a fair procedure in terms of their right to appeal to, or review by, a higher court as contemplated by Section 35 (3)(o) of the Constitution
.
From the above-mentioned cases, a few observations are worth mentioning, as far as they relate to this Bill before the Committee:
· The corresponding exceptions to the general rule in respect of providing a full record in respect of proceedings in the lower courts, were found to be unconstitutional in S v Shinga.

· In S v Qhinga, the relevant provisions ie the exceptions to the general rule in Section 316 (10)(c)(i)-(iv) of the Criminal Procedure Act were initially challenged, but the challenge was abandoned when Section 16 of the Judicial Matters Amendment Act
 deleted these provisions
, which are now being re-introduced by the Criminal Procedure Amendment Bill.

· With regard to a constitutional standard of a fair procedure, Mthiyane AJ, held in S v Qhinga that for judges to make an informed decision, they must have before them sufficient information to conduct an adequate appraisal of the correctness of the conviction and sentence being appealed against
.
· In terms of Section 174, the Constitutional Court, Supreme Court of Appeals and High Courts have the inherent power to protect and regulate their own process and to develop common law, taking into account the interests of justice.  

3. Purpose and objects of the Bill

The stated purpose of the Criminal Procedure Amendment Bill is to amend Section 316 of the Criminal Procedure Act 51 of 1977, so as to further regulate applications for condonation, leave to appeal and further evidence, and to provide for matters connected therewith.
With regards to the objects of the Bill, the explanatory Memorandum to the Bill gives some background to the problems which the amendment seeks to cure. The Memorandum states that section 316(10)(c) of the Criminal Procedure Act causes difficulties, which are the following:

· Delays caused by having to wait for the record of proceedings, which result in injustices for applicants who have to wait (possibly in jail) for matters to be decided.

· Delays may result in appellants being detained in prison or released on bail, without justification for longer than necessary.

· The prohibitive costs
 of obtaining court records, which may be completely without justification, as in most cases only a small percentage of petitions are successful.

The justification for the amendment is also that in cases where the appeal is against the sentence only, it is not necessary to place the entire record at the disposal of the petition judges, and that the current situation which requires the record of proceedings to be placed before the petition judges, causes substantial delays in the finalisation of petitions, even in cases where it is clear from the judgment and reasons given that the matter may be disposed of without the record of the proceedings.

Clause 1 of the Bill is aimed at amending subsections (10) and (12) of Section 316 of the Criminal Procedure Act, which deals with the petition procedures where applications for condonation, leave to appeal or further evidence are refused by a High Court.
In terms of section 316 (8) of the Criminal Procedure Act, the accused may, by petition, apply to the President of the Supreme Court of Appeal to grant one or more of the applications in question. In terms of section 316 (10) (c) of the Criminal Procedure Act, the record of these proceedings must be placed before the petition judges, when considering the petition.
4. Clause-by-clause analysis of the Bill

Ad Clause 1
Clause 1 of the Bill seeks to amend section 316(10) of the Criminal Procedure Act, in order to make it unnecessary in petitioning procedures before the Supreme Court of Appeal to place the entire record of proceedings in the High Court in respect of which the application was refused, if a copy of the judgment which includes the reasons for conviction and sentence, is made available and the:
·  accused was legally represented at the trial;

·  accused and the prosecuting authority agree thereto;

·  prospective appeal is against the sentence only; or

·  petition relates solely to an application for condonation.
Clause 1 also seeks to amend section 316(12) of the Criminal Procedure Act, in order to give the judges considering the petition a discretion to call for the submission of the record of the proceedings, by deleting the word ‘or’ at the end of paragraph (a) and inserting ‘or’ at the end of paragraph (b), as well as adding to the subsection the following paragraph

(c) call for a copy of the record of the proceedings if it was not submitted in terms of subsection (10)(c)
Ad Clause 2

This clause refers to the short title and the date of commencement of the amendment, which will be effective from 10 September 2010 (the date on which the Judicial Matters Amendment Act came into force).
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� According to the Memorandum, the costs of compiling records over a six month period would amount to R1.15 million. The overall costs per record, on a rough estimate given in the Memorandum, is approximately R15 000.
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