1. The various provisions in NEMA/NEMLA
that relate the management of emergencies
should, if possible, be consolidated and
aligned. Where exceptional circumstances
exist that cannot be covered by a general
provision, these should be provided forin an
exception, proviso.

Emergency:
524 F(3),
S30,
824G(4) -
Bil

environmental affairs

Department:
Environmental Affairs
REPUBLIC OF SOUTH AFRICA

Section 30:deals with the management of

“emergency incidents”, which are human-

taused sudden or:ynexpected occurrences,
X xplosion from the

porting, issuing of directives and
mediation in such an event.
:324F(3) and S24G(4) deal with a broader
type.of “emergency” than S30 and may
include a natural disaster, such as an
earthquake or flood. In these situations,
people commencing with listed activities
should not be held criminally liable; and
should not be required to pay an
administrative penalty under S24G.

New ama:&o: of “emergency _amuozmm._ |
under section 24F as follows:

In this section:

response” __means a2
necessary and proporfionate response
fo_a natural or human-caused sifuation
or occurrence that poses an imminent
and  significanf threat fo _ the
environment_human life or prope

2.The additional requirements of
“proporfionality” and “causation” should be
added to the requirements for a valid defence
of commencing with a listed or specified

activity without an environmental authorisation.

The addition of these requirements are supported;
and therefore contained in the definition of an
“emergency response” as proposed above. In
addition, an amendment to 524F(3) is proposed that
excludes an emergency caused by the fault of the
person wishing io rely on it as a defence.

Proposed amendment to 824F(3) as
follows:

(3) It is a defence fo a charge in terms
of subsection (2} to show that the
activily was commenced or confinued
as_part of [in response fo] an
emergency response, provided that the
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the direcfive;

(i} a directive in ferms of (b)(i
will be issued without the need fo first
issue a pre-directive;

absence of an environmental
authorisation.

4. There should be an increased penalty for
those who commence with a listed/specific
activity without an environmental authorisation;
as the current maximum monetary penalty of
R&million may not be & sufficient deterrent for
high-income corporate entities.

S24F(4)

Proposed amendment to S24F(4) as

follows:

(4} A person convicled of an offence in
terms of subsection (2) is fiable o a
fine not exceeding Rf5] 10 miflion
or o imprisonment for a period not
exceeding ten years, or to both
such fine and such imprisonment,

5. It must be made clear in terms of 524G that_
the application for an environmental
authorisation does not impact on
commence with a criminal inves!
prosecution for the period that the 2
illegal.

S24G Is under a long-term review in
sirability, abuse etc,, there are certain
ents that can be made to S24G to
comment. These minor amendments will
also clarify that S24G does not provide for
reclification” of previous illegal conduct; and that the
thorisation granted will only take effect
prospectively.

Proposed amendment to the heading of
S24G:

24G.[Rectification] Consequences of
unlawful commencement of activity

Proposed amendment to 524G(2)(b):

“...issue an environmental authorisation
to such person subject to such
conditions as the Minister or MEC may
deem necessary, which environmental
authorisation shall only take effect from
the date on which it has been issued.”

);

Proposed addition of $24G{4
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e from the current
sad consequences;
deferred fo the long-term

represents a radical %vm
system and may have
and it is suggested {
assessment of S
amend the _mo.
the naommm ng

8. An escalated S24G fine should be
considered for second time offenders

324G

9. In the event that the Minister/MEC
empowered to vary the quantum of
fine on appeal, the empowering
be identified.

Clause 8

Proposed amendment to S24G(2A): Bill
(2A) A person contemplated in
subsection (1) must pay an
administrative fine, which may not
exceed R5 million for the first
application in terms of {1}; and R10
mitlion for a second or subsequent
application in terms of (1), and which
must be determined by the competent
authority, before the Minister or MEC
concerned may act in terms of
subsection (2)(a) or (b).

provides that any person may appeal
efoor MEC against a decision taken by
cting under a power that has been
delegated. After having considered such appeal, the

Minister or MEC may vary that decision; or make any
pther appropriate decision.

No clause proposed.

to 524G providing for the following:

make representations);

10. A regulation needs to be drafted in relation

The procedure to be followed in the
determination of the quantum of the
fine {including an opportunity fo

- The criteria that the competent
authority must take into account

Proposed amentment of $44 as
follows:

44, Regulations in general
(1) The Minister may make regulations

{a) dealing with any matter which
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CE: Sanparks For any breach of 528(1)
of NEMA related to
protected
areas/biodiversity that
oceurs within a national
park
CE: For any breach of 528(1)
[simangaliso of NEMA related to
WPA protected
areashiodiversity that
accurs within Isimangaliso
CE: KZN For any breach of $28(1}
Wildlife of NEMA related to
protected
areas/iodiversity that
oceurs within a protected
area in KZN
CE: For any breach of S28(1}
Mpumalanga of NEMA related to
Parks and protected
Tourism areasbiodiversity that
Agency occurs within a protected
area in Mpumalanga
CE: Eastern For any breach of 528{t)
Cape Parks of NEMA related to
and Tourism protected
Agency areas/biodiversity that
occurs within a protected
area in the Eastern Cape
CE: Cape For any breach of 528(1)
Nature of NEMA related to
protected
areas/biodiversity that
occurs within a protected
area in the Westem Cape

Propose an amendment to $28A of the
Bill:

13. The requirement of “significance” should 28(14) and
be added to S28A in order to align it to S28(1)

duty of care.

28A. (1) No person may—

(a) unlawfully and intentionally or
negligently commit any act or
omission which causes significant
pollution or degradation of the
environment or
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not exceeding Rbzmillion or to imprisonment fora vm:.o.q not mxam.m&:@ five years, mao..,

in the case nd or subsequent conviction to a fine not exceeding R10 mitlion or

Proposed amendment to Clause 14 of

15. The clause relating to search and seizure | S31J
the Bill as follows:

of vehicles, vessels aircraft etc, and the items
contained therein needs to be streamlined so
as not to repeat “in terms of this Act or a
specific environmental management Act.”

“_..or other mechanism of transport—
{a) which is concemed in or is on
reasonable grounds believed to be
concerned in the commission of an
offence [in ferms this Actor a
specific environmental management
Act];

{b) which may afford evidence of the
commission or suspected

commission of an offence [in terms of
this Act or a specific

environmental management Act]; or
{c) which is intended to be used or is on
reasonable grounds believed to

be intended to be used in the
commission of an offence {in terms of
this Act or a specific environmental
management Act.]”;

in terms this Actora

specific envircnmental management
Act.
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