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BRIEFING ON THE CRIMINAL PROCEDURE AMENDMENT BILL, 2012, TO THE PORTFOLIO COMMITTEE ON JUSTICE AND CONSTITUTIONAL DEVELOPMENT ON 18 SEPTEMBER 2012
[B 26-2012]
1.
Background information:
1.1  This Bill aims to amend section 316(10) and 316(12) of the Criminal Procedure Act, 1977 (Act 51 of 1977).  Before going into the detail of the Bill, some background information:
1.2  Section 316(10) of the Criminal Procedure Act, 1977(Act 51 of 1977)(“the Criminal Procedure Act”)  regulates applications for condonation, leave to appeal and further evidence in criminal proceedings in the Supreme Court of Appeal where  applications for condonation, leave to appeal and further evidence are refused by the High Court.  In the case of this refusal, section 316(8) of the Criminal Procedure Act permits an accused to apply to the President of the Supreme Court of Appeal to grant any of these applications.  When such an application is made to the Supreme Court of Appeal, section 316(10(c) of the Criminal Procedure Act requires that the entire record of proceedings in the High Court must be placed before the judges of the Supreme Court of Appeal considering the petition.
1.3  Section 316(10) of the Criminal Procedure Act was amended by section 16 of the Judicial Matters Amendment Act, 2008 (Act 66 of 2008).  Prior to this amendment, section 316(10) of the Act required that, when a notice of a petition is received by the High Court, the registrar of that court must forward to the registrar of the Supreme Court of Appeal (“the SCA”) among others, the record of the proceedings in the High Court in respect of which the application was refused.  However, the registrar need not submit a record of proceedings if certain conditions were present.  These conditions were following:

(a)  if the accused was legally represented at the trial;  or

(b)  if the accused and the prosecuting authority agree thereto;  or
(c)  if the pprospective appeal is against the sentence only; or
(d)  if the petition relates solely to an application for condonation.
If any of these conditions were present, then the registrar only had to submit a copy of the judgment, which includes the reasons for conviction and sentence.  The judges considering the petition had a discretion to call for further information from the High Court, including calling for the record of proceedings of the case.
1.4  Prior to the 2008 amendments referred to, section 309C(4) of the Criminal Procedure Act, dealing with similar applications in criminal appeals from the magistrates’ courts to the High Courts, provided that where leave to appeal has been refused and the appellant petitions the Judge President in question, the clerk of the magistrate’s court must submit the following to the registrar of the High Court: 
 
(a)  The application for leave to appeal that was refused;

(b)  the magistrate’s reasons for such refusal; and

(c)  the record of the proceedings in the trial court.  
1.5  However, the proviso to subsection (4)(c) provided that the full record of the proceedings in the trial court need not be submitted if the accused was tried in a regional court and was legally represented at the trial, if the accused and Director of Public Prosecutions agree, if the appeal is against the sentence only or if the petition relates solely to an application for condonation.  In the case of Shinga vs the State and Others, the Constitutional Court among others, found section 309C(4) of the Criminal Procedure Act to be unconstitutional.  The Constitutional Court was of the view “that the record of the case should, as a matter of course, be placed before the petition judges on the basis that an adequate reappraisal is not possible without the record”.  The court ordered that these exceptions must be deleted.  Section 316(10) of the Criminal Procedure Act regulating applications for leave to appeal from the High Court to the SCA had corresponding exceptions to those contained in section 309C(4) of the Act.  Therefore, when the exceptions in section 309C(4) of the Act were deleted in the Judicial Matters Amendment Act, 2008 (Act 66 of 2008), the corresponding exceptions in respect of applications from the High Court to the SCA contained in section 316(10) of the Criminal Procedure Act were consequently deleted.  Although the Department was aware that the declaration of unconstitutionality in the case of Shinga was made in respect of the provisions dealing with criminal appeals from the magistrates’ courts to the High Court and that what applies in respect of that appeal process does not necessarily have to apply in respect of a similar appeal process from the High Courts to the SCA, due to the very strong wording used in the judgment of the Constitutional Court, the Department decided to err on the side of caution, particularly because the provisions in question had been the subject of a series of constitutional challenges, dating back to 1996. 
2.  Other judgments relevant to the amendment of section 316(10) of the Act:
The amendment of the provisions dealing with criminal appeals has a very long history.  Sections 309C(4) and 316(10) were introduced into the Act by the Criminal Procedure Amendment Act 42 of 2003.  These amendments were necessitated by the Constitutional Court in the case of Steyn v the State 2000(1) SA 1146 (CC), the State v Rens 1996 (1) SA 1218(CC), the State v Ntuli 1996(1) SA 1207(CC), and the State v Twala 2000(1) SA 879 (CC).  All these cases dealt with the constitutionality of the appeal procedure.  After the 2002 amendment, the new section 309C(4) of the Act was challenged in the case of the Shinga v the State 2007(4) SA 611(CC), as a result of which sections 309C(4) and 316(10) were amended in 2008. Prior to the coming into operation of section 16 of the Judicial Matters Amendment Act, 2008, section 316(10) was challenged in the case of Qhinga and Others vs the State: CCT 50/10 [2011] ZACC because it did not require the full record to be placed before the SCA in all cases as already mentioned.   However, the court did not address the issue of constitutionality of this section as it had already been amended to the current provision in the Judicial Matters Amendment Act, 2008, although it was, at the time of this judgment, not then in operation.
3.
Motivation for the amendment:
3.1  Section 16 of the Judicial Matters Amendment Act, 2008, dealing with appeal procedures came into operation on 10 September 2010.  
3.2  The judges of the Supreme Court of Appeal approached the Minister, pointing out that section 316(10)(c) of the Criminal Procedure Act, in its current form gives rise to the following challenges, among others:
*
Delays caused by having to wait for the record of the proceedings resulting in grave injustice to the appellant, who has to wait for an inordinately long time for the matter to be decided.  
*
The delays may also result in the appellant being detained in prison, or released on bail, without justification for longer than is necessary, with the problems inherent to these situations.
*
The costs (amounting to thousands of rands) involved in obtaining the record which may be completely without justification. 
*
The increased work load on the SCA judges, sometimes in cases where the issues in the appeal do not warrant the perusal of the entire record.  For example cases where the appeal is against sentence only.  It does not make sense to place the entire record at the disposal of the petition judges.  The salient facts generally appear from the judgment of the trial court and the applicant’s affidavit.  Statistics from the Registrar’s Office confirm this fact.  During the period 1 January 2011 to 30 June 2011 the SCA received 101 petitions and applications for leave to appeal in criminal matters.  Of these, 18 were granted, 77 dismissed and 5 were withdrawn.  In other words 77% of all applications for leave to appeal failed.  The average time within which a record in a criminal trial is filed with the SCA exceeds the 3 month period prescribed by the Rules.  On average it takes between 3 to 6 months for a record to be filed and in many cases it can even take up to 8 to 12 months.  When considering leave to appeal a court is concerned with the determination of the question whether there is a reasonable prospect of another court coming to a different conclusion.  More often than not this can be determined without reference to the evidence.
3.3   It is pointed out further that the situation in the SCA is intolerable because:
“[p]etitions are piling up in the Registrar’s office because they cannot be disposed of without the record being placed before the petition judges, even if it is clear from the judgment and the reasons given by the judges as to which way the matter should be decided.  In addition the cost of compiling a record is likely to be prohibitive.  A record in a criminal appeal would usually be between 3 – 8 volumes long, with the average being 5.  On an approximate calculation of R3 000 per volume, this would cost the state approximately R15 000 per record.  Over 6 months, this cost would be approximately R1,15 million (R2,25 million) for a year.  Furthermore, petitioners often petition this court years after their matters have been concluded.  Sometimes, because of the effluxion of time, the records cannot be traced.  If a record cannot be found, the court may be obliged to uphold an appeal – even if it is unlikely to have any merit.”.
Therefore, this Bill aims to address the problems pointed out above.
4.
Discussion of the clauses 
4.1  Clause 1 of the Bill seeks to amend section 316(10) of the Act in order to make it unnecessary for the record of proceedings in the High Court to be placed before the SCA in petition proceedings if –
(i)
the accused was legally represented at the trial; or
(ii)
the accused and the prosecuting authority agree thereto; or
(iii)
the prospective appeal is against the sentence only;  or
(iv)
the petition relates solely to an application for condonation,
in which case a copy of the judgment, which includes the reasons for conviction and sentence, will suffice.
Furthermore, clause 1 aims to amend section 316(12) of the Act in order to give the judges in the SCA considering the petition a discretion to call for the submission of the record of the proceedings.
4.2  Clause 2 of the Bill contains the short title and commencement.  It has been pointed out that the challenges relating to section 316(10) of the Act started since the coming into operation of section 16 of the Judicial Matters Amendment Act, 2008, that is in September 2010.  Therefore, the commencement of this Bill is made retrospective to the date of commencement of section 16 of the Judicial Matters Amendment Act, 2008, which is 10 September 2010.
5.  Conclusion

This amendment restores the position regarding the submission of a record of proceedings to the petition judges to the pre-2008 position in terms of which it will not be necessary to submit a record of proceedings when a petition is received and the petition judges will be having a discretion to call for the record if they consider the information that they have to be insufficient.
In order to assist in clearing the backlog and saving costs of obtaining record of proceedings, the amendment is effective from 10 September 2010, which is the date on which section 16 of the Judicial Matters Amendment Act, 2008, came into operation. The effect of this is that petitions that are still awaiting records of proceedings will be dealt with as if this Bill has not been passed.  It is foreseen that this give them peace of mind to applicants who are still awaiting finalisation of their petitions.   Therefore, retrospectivity will not cause petitioners any prejudice, and will rather advantage them by speeding up the finalisation of their petitions. 
