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COMMENTS TO THE HIGHER EDUCATION AND TRAINING LAWS AMENDMENT BILL
BILL

To amend the Higher Education Act, 1997, so as to provide afresh for the establishment of a national institute for higher education; to extend the functions of a national institute for higher education; to provide for the appointment of an administrator for a national institute for higher education; and to provide for the closure of a national institute for higher education; to amend the National Qualifications Framework Act, 2008, so as to change the date on which the annual report of the South African Qualifications Authority must be submitted to the Minister; and to provide for matters connected therewith.

BE IT ENACTED by the Parliament of the Republic of South Africa, as follows:—

	Section 
	Content 
	Comment

	
	‘‘Intervention by Minister


	

	38J. (1)
	The Minister may issue a directive to the board of a national institute of higher education to take such action specified by the Minister if the national institute of higher education—


	

	(a)
	is in financial difficulty or is being otherwise mismanaged;

	It is recommended that the term “financial difficulty” be defined in the proposed amendments.  It is recommended that the following definition be inserted for “financial difficulty”:

Means that it appears that the national institute of higher education is or will be reasonably unlikely to pay all its debts as they become due and payable within the following next six months or it appears to be reasonably likely that the national institute of higher education will be placed under administration within the following six months.

Alternatively that a section be included in the proposed amendments which sets a criteria for determining whether the national institute of higher education is in financial difficulty.  Proposed insertion to read:

Criteria for determining financial difficulty:

When determining criteria for the purposes of subsection 38J(1)(a), all relevant facts must be considered and the following factors or a combination thereof may indicate financial difficulty:

(a) the national institute of higher education has failed to make payments as and when due;

(b) the national institute of higher education has defaulted on financial obligations for financial reasons;

(c) the actual expenditure of the national institute of higher education has exceeded the sum of its actual current revenue plus available surpluses for at least two consecutive financial years;

(d) that the national institute of higher education had an operating deficit in excess of five percent of revenue in the most recent financial year for which financial information is available;

(e) the national institute of higher education is more than 60 days late in submitting its annual financial statements to the Auditor-General in accordance with section
 ……;

(f) the Auditor-General has withheld an opinion or issued a disclaimer due to inadequacies in the financial statements or records of the national institute of higher education, or has issued an opinion which identities a serious financial problem in the national institute of higher education;

(g) any other material condition exists which indicates that that the national institute of higher education is likely to be unable for financial reasons to meet its obligations.

 

	38K.(2)
	The Minister may only act in terms of subsection (1)(a) or (b) if the appointment of an administrator is in the interest of the national institute of higher education in question and of higher education and training in an open and democratic society.

	It is recommended that the words “and continuing education and training in an open and democratic society” be deleted, alternatively, that the section be re-structured in order for it to flow.  

What is the reason for this qualification being included?

	
	Remuneration and allowances

	

	38M.
	The Minister, with the approval of the Minister of Finance, may determine the remuneration and allowances to be paid to the administrator and to any other person appointed in terms of section 38L.

	In respect of a person appointed i.t.o s38L is it necessary that approval be obtained from both the Minister (HET) and the Minister of Finance? Will this not unnecessarily prolong the process? Can such remuneration and allowances of the person contemplated in s38L not be determined by the Minister (HET)? 


	38H

	Anual audit – The books of account and financial statements of a national institute for higher education must be audited by the Auditor General at the end of each financial year
	It is recommend that a time period be included within which the audit should take place, i.e. the Auditor-General must audit the books of account and financial statements of a national institute of higher education and submit an audit report within two months of receipt of receipts of the financial statements. Currently the institute in NC has not been audited for at least two years

	38I
	Annual report – The board must within three months after the end of each financial year, submit a report to the Minister that includes a financial statement on the performance of its functions during the preceding financial year.
	It is recommended that a section be included in the proposed amendments which state what the annual report should include.  It is recommended that the insertion state that the annual report must fairly present the financial state of affairs of the national institute of higher education, it’s business, its financial results and financial position at year end, its performance against pre-determined objectives, an audit committee’s report and any other information as may be prescribed.  



�It is recommended that a section be inserted in the proposed amendments which requires the national institute of higher education to prepare financial statements and to submit those financial statements within two months after the end of the financial year to the Auditor-General.


�These 2 sections are not being amended in the proposed Bill but we have however included a few comments for consideration on these two sections.
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