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COMMENTS TO THE FURTHER EDUCATION AND TRAINING COLLEGES AMENDMENT BILL
BILL

To amend the Further Education and Training Colleges Act, 2006, so as to amend certain definitions; to amend the provisions relating to the establishment of a public college; to establish the South African Institute for Vocational and Continuing Education and Training; to provide for the composition, functions and functioning of the Institute; to provide for transitional arrangements, the repeal of the Adult Education and Training Act, 2000, and the amendment of certain other laws; and to provide for matters connected therewith.
BE IT ENACTED by the Parliament of the Republic of South Africa, as follows:—

	Section 
	Content 
	Comment

	2.
	Section 3 of the principal Act is hereby amended—


	

	(a)
	 by the substitution for subsection (1) of the following subsection:


	

	
	‘‘(1) The Minister may, by notice in the Gazette and from money appropriated for this purpose, establish a public—


	Would it not be appropriate to include a provision for consultation with the South African Institute for Vocational and Continuing Education and Training established i.t.o. s43A?



	
	Vacation of office and filling of vacancies


	

	
	43D.(3) A vacancy as a result of subsection (2) or (3) must be filled by the Minister in accordance with section 43C(3).


	It is recommended that the referencing to subsection (3) be deleted.

	
	Funds and accountability of Institute


	

	
	43E.(2)(b) must, in each financial year, submit to the Minister, at such time and in such manner as the Minister may determine, a statement of estimated income and expenditure for the ensuing financial year, for approval by

the Minister with the concurrence of the Minister of Finance;


	It is recommended that a specific time frame be inserted as to when the Institute must submit a statement of estimated income and expenditure for the ensuing financial year.

	
	 43E.(6) Subject to the Public Finance Management Act, 1999 (Act No. 1 of 1999), the board—


	Does this mean the Board will have to comply with the requirements of the PFMA as far as their responsibilities are concerned?

We are unsure as to why the provisions of the PFMA are applicable in this specific instance since the PFMA is not applicable to the Institute.

	
	43E(7) The accounts, financial statements and records of the Institute must be audited annually as provided for in the Public Audit Act, 2004 (Act No. 25 of 2004).

	The Auditor-General is not the appointed auditors in terms of the Further Education and Training Colleges Act, 2006 (Act No. 16 of 2006).  The reference to the Public Audit Act, 2004 (Act No. 25 of 2004) is incorrect.  The PAA does not prescribe that the accounts, financial statements and records of the Institute must be audited annually?

There is no specific provision for the submission of the audited financial statements and report on predetermined objectives to be submitted to the Minister as this will ensure that the Minister is provided with the information pertinent to whether the Institute has met its mandate with regards to service delivery, and has utilized its resources efficiently, to enable the Minister to exercise his governance responsibilities.

There should also be a time period specified within which these submissions should be made, both to the auditors and to the Minister as well as timelines which the audit should be completed.  It is recommended that reference be made to the Public Finance Management Act and the Municipal Finance Management Act for similar provisions that could be included under this section.


	
	Intervention by Minister


	

	
	43F. (1) The Minister may issue a directive to the board to take such action specified by the Minister if the Institute—


	

	
	(a) is in financial difficulty or is being otherwise mismanaged;


	It is recommended that the term “financial difficulty” be defined in the proposed amendments.  It is recommended that the following definition be inserted for “financial difficulty”:

Means that it appears that the Institute is or will be reasonably unlikely to pay all its debts as they become due and payable within the following next six months or it appears to be reasonably likely that the Institute will be placed under administration within the following six months.

Alternatively that a section be included in the proposed amendments which set criteria for determining whether the Institute is in financial difficulty.  Proposed insertion to read:

Criteria for determining financial difficulty:

When determining criteria for the purposes of subsection 43F(1)(a), all relevant facts must be considered and the following factors or a combination thereof may indicate financial difficulty:

(a) the Institute has failed to make payments as and when due;

(b) the Institute has defaulted on financial obligations for financial reasons;

(c) the actual expenditure of the Institute has exceeded the sum of its actual current revenue plus available surpluses for at least two consecutive financial years;

(d) that the Institute had an operating deficit in excess of five percent of revenue in the most recent financial year for which financial information is available;

 (e) any other material condition exists which indicates that that the Institute is likely to be unable for financial reasons to meet its obligations.



	
	Appointment of administrator


	

	
	43G.(2) The Minister may act in terms of subsection (1)(a) or (b) only if the appointment of an administrator is in the interests of the Institute. and continuing education and training in an open and democratic society.

	It is recommended that the words “and continuing education and training in an open and democratic society” be deleted, alternatively, that the section be re-structured in order for it to flow.  

What is the reason for this qualification being included?

	
	Remuneration and allowances


	

	
	43I. The Minister, with the approval of the Minister of Finance, may determine the remuneration and allowances to be paid to the administrator and to any other person appointed in terms of section 43H.


	In respect of a person appointed i.t.o s43H is it necessary that approval be obtained from both the Minister and the Minister of Finance? Will this not unnecessarily prolong the process? Can such remuneration and allowances of the person contemplated in s43H not be determined by the DHET Minister? 
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