	Content
	Public Comments / CLSO

	Preamble

	Delete Cooperative Principles as they are moved to definitions


	Public hearings

	Clause 1

	‘annual accounting report’ means a document containing financial statements, a social report and the management decision report;


	Public hearings



	‘audit’ means objectively examining and evaluating the annual accounting

report, in accordance with prescribed or applicable auditing

standards, with the objective of expressing an opinion as to its fairness or

compliance with an identified reporting framework and applicable

statutory standards; the examination of, in accordance with prescribed or applicable auditing standards-
 (a) financial statements or financial and other information prepared in accordance with suitable criteria; 

(b) social reports; and

(c) management decision reports,
with the objective of expressing an opinion as to their fairness or compliance with identified criteria, including a reporting framework, if any, and any applicable statutory requirements.

	Public hearings



	 ‘auditor’s annual accounting audited report’ means an annual accounting report examined and evaluated by an auditor examining and evaluating the financial statements, social report and management decision report;


	Public hearings



	‘board’ means the board of directors set out in section 32.


	Public hearings

	Definition of "community development" - if you read the sentence it seems as we will be combating poverty and the historically disadvantaged. It should probably read something like "...combat poverty and assist the historically disadvantaged..."

A new definition is created for “Commission”, but there is already a definition for “Commission” and the two do not agree. The one in the principal act refers to CIPC, which is also defined in the AB. It is suggested the definition for “Commission” in the principal act must be deleted.

(e) by the insertion after the definition of "auditor" of the following definitions: 

" 'auditor's annual accounting report' means an annual accounting report examined and evaluated by an auditor; 
'Board' means the Board of the Agency established by section 91G;

'Chief Directorate: Co-operatives' means the departmental section responsible for co-operatives development contemplated in section 94B; 'CIPC' means the Companies and Intellectual Property Commission established by section 185 of the Companies Act, 2008 (Act No. 71 of 2008);”; 
(f)  by the substitution for the definition of "commission" of the following definition:

“ 'Commission' means the Co-operative Conflict Resolution Commission contemplated in section 91V;”;
(g) by the insertion after the definition of "commission" of the following definition:

“'community development' means a set of values and practices which aim to combat poverty and assist the historically disadvantaged, unite communities, while developing individual and collective skills, knowledge and experience, thus empowering communities to undertake initiatives to combat social, economic, political and environmental problems;"; 

Consequential amendments

Paragraphs in clause 1 from (f) onwards to change accordingly so that the paragraphs are alphabetical and do not repeat.


	CLSO – Commission’s definition must be substituted. This will result in changes in the paragraphing of clause 1

	‘co-operative principles’ means the principles informed by the values

of the co-operative that guides the co-operative in giving effect to the

spirit of the preamble following principles:

(a) The first principle of Voluntary and Open Membership requires co-operatives to be voluntary organisations, open to all persons able to use their services and willing to accept the responsibilities of membership, without gender, social, racial, political or religious discrimination.

(b) The second principle of Democratic Member Control requires co-operatives to be democratic organisations controlled by their members including –

(i) members actively participating in setting their policies and making decisions;

(ii) men and women serving as elected representatives being accountable to the membership;

(iii) equal voting rights in primary co-operatives (one member, one vote); and 

(iv) A democratic organisation for voting in secondary co-operatives and co-operative apex organisations.

(c) The third principle of Member Economic Participation requires members to contribute equitably to, and democratically control, the capital of their co-operative usually including—

(i) retaining part of the capital as common property of the co-operative;

(ii) giving members limited compensation, if any, on capital subscribed as a condition of membership; and

(iii) allocating surpluses for any or all of developing the co-operative by setting up reserves, part of which at least would be indivisible; benefiting members in proportion to their transactions with the co-operative; and supporting other activities approved by the membership.

(d) The fourth principle of Autonomy and Independence requires co-operatives to be autonomous, self-help organisations controlled by their members and if co-operatives enter into agreements with other organisations, including governments, or raise capital from external sources, they do so on terms that ensure democratic control by their members and maintain their co-operative autonomy;

(e) The fifth principle of Education, Training and Information requires co-operatives to provide education and training for their members, elected representatives, managers, and employees so they can contribute effectively to the development of their co-operatives and can inform the general public, particularly young people and opinion leaders, about the nature and benefits of co-operation;

(f) The sixth principle of Co-operation among Co-operatives requires co-operatives to serve their members most effectively and strengthen the co-operative movement by working together through local, national, regional and international structures; and

(g) The seventh principle of Concern for Community requires co-operatives to work for the sustainable development of their communities through policies approved by their members.


	Public hearings

This definition’s wording needs work still

	Re the definition of "co-operative apex organisations" - Save for 2 instances that I could find, these are referred to as "national apex co-operatives" throughout the Bill. I would suggest that the definition be made "national apex co-operatives" and that the 2 instances be changed to "national apex co-operatives" as well.

" 'co-operative apex organisations' ‘national apex co-operatives’ means a national co-operative whose members are operational secondary co-operatives and whose object, amongst others, is to advocate and engage organs of state, the private sector and stakeholders on behalf of its members, and may also be referred to as a national apex co-operative;"; 


	CLSO

	‘financial statements’ means statements drafted by the Board and includes—

(a) a statement of financial position (balance sheet) at the end of the period

(b) an income statement 

(c) a statement of changes in membership shares for the period

(d) a statement of cash flows for the period

(e) notes, comprising a summary of accounting policies and other explanatory notes


	Public hearings



	‘independent review’ means an objective review and assessment of

an annual accounting report in accordance with prescribed or applicable

standards, with the objective of expressing an independent assessment or

review as to fairness or compliance of the report prepared in accordance

with an identified reporting framework and applicable statutory requirements  means an assessment of the financial statements as well as social and management decision reports with an objective to conclude, through performing preliminary inquiry, and analytical procedures, and evaluating the sufficiency and appropriateness of evidence obtained, whether anything has come to the attention of the practitioner that causes the practitioner to believe the financial statements, social reports and management decision reports are not prepared in all material respects, in accordance with an applicable reporting framework;


	Public hearings



	‘independent reviewer’ means a person registered with an accredited professional body contemplated in Chapter III of the Auditing Profession Act, who does not have a personal financial interest in the co-operative or a related or inter-related co-operative 

(a) 
a registered auditor, or a member in good standing of a professional body that has been accredited in terms of section 33 of the Auditing Professions Act, or

(b) 
a person who is qualified to be appointed as an accounting officer of a close corporation in terms of section 60 (1), (2) and (4) of the Close Corporations Act, 1984 (Act No. 69 of 1984).”;

	Public hearings



	‘independent reviewer’s reviewed annual accounting report’ means an annual accounting report examined and evaluated by an independent reviewer examining and evaluating the financial statements, social report and management decision report;


	Public hearings

This definition was not aligned with the definition of “audited report” when the sub-committee considered it. It has now been aligned. I will speak to this

	‘social report’ means an assessment report drafted by the Board and that assesses the social impact and ethical performance of the co-operative in relation to its stated vision, mission, goals and the code of social responsibility of the co-operative.


	Public hearings



	‘management decision report’ means an assessment report drafted by the Board and that assesses compliance to legislative as well as the co-operative’s constitutional requirements by the co-operative.


	Public hearings



	Clause 3

	Amendment of section 3 of Act 14 of 2005

3. Section 3 of the principal Act is hereby amended—

(a) by the substitution for subsection (1) of the following:

“(1) A co-operative must comply with co-operative principles and for [For] the purposes of this Act, a co-operative [complies] is deemed to comply with co-operative principles if – ” 


	Public hearings



	Amendment of section 3 of Act 14 of 2005 

3. Section 3 of the principal Act is hereby amended— 

(b) by the substitution in subsection (1) for paragraph (b) of the following paragraph:

“(b) in the case of category A and B [a] primary [co-operative] co-operatives, each member has only one vote.”


	Public hearings



	“Unless” does not make sense in the meaning of the section. What we have here is a proviso. I would propose “... : Provided that if a co-operative has—”

Amendment of section 3 of Act 14 of 2005

3. Section 3 of the principal Act is hereby amended— 

 (bd) by the substitution for subsection (3) of the following subsection: 

"(3) The constitution of a category C primary, secondary or [tertiary] national apex co-operative may provide that the members have more than one vote [: Provided that in the case of a secondary co-operative no member shall have more than fifteen per cent of the vote of all the members of the co-operative] unless, : Provided that if a co-operative has— 

(a) three members, no member has voting rights in excess of 40 per cent; 

(b) four members, no member has voting rights in excess of 30 per cent; and 

(c) five or more members, no member has voting rights in excess of 25 per cent."; and


	CLSO 

(b) to (d) is a consequential amendment

	Amendment of section 3 of Act 14 of 2005 

3. Section 3 of the principal Act is hereby amended— 

(bd) by the substitution for subsection (3) of the following subsection: 
"(3) The constitution of a category C primary, secondary or [tertiary] national apex co-operative may provide that the members have more than one vote [: Provided that in the case of a secondary co-operative no member shall have more than fifteen per cent of the vote of all the members of the co-operative] unless, : Provided that if a co-operative has— 

(a) three members, no member has voting rights in excess of 40 per cent; 

(b) four members, no member has voting rights in excess of 30 per cent; and 

(c) five or more members, no member has voting rights in excess of 25 per cent."; and 

(c) by the addition of the following subsections: 

"(4) In instances where there are more than 5 members, the constitution of a category C primary, secondary or national apex co-operative may provide that the members have more than one vote, provided that no member shall have more that 15 per cent of the vote of all the members of the co-operative. 

(5) Voting rights in respect of category C primary co-operatives and secondary co-operatives registered in terms of applicable legislation prior to the commencement of this Act, are regulated by the provision on voting rights contained in its constitution as it was immediately prior to the commencement of this Act. 

(6) The principles of corporate governance are applicable to all co-operatives which fall under this Act.

(7) The Minister must by notice in the Gazette publish the principles of corporate governance applicable to co-operatives.".


	Public hearings

CLSO: (b) to (d) is a consequential amendment

CLSO: “Unless” changing to “Provided that” I proposed above



	Clause 6

	Amendment of section 6 of Act 14 of 2005 

6. Section 6 of the principal Act is hereby amended— 

(a) by the substitution for subsection (1) of the following subsection: 

"(1) An application to register a co-operative must be made by— 

(a) a minimum of— 

(i) five natural persons; 

(ii) two juristic persons; or 
(iii) a combination of any five persons, in the case of a primary co-operative; 12 Working Draft 

(b) a minimum of two or more operational primary co-operatives in the case of a secondary co-operative; or 

(c) a minimum of [two] five or more operational secondary co-operatives, representing five or more provinces, in the case of a [tertiary] national apex co-operative: Provided that the member co-operatives are considered to be operational when proof of financial statements and other returns have been sent to the registrar for verification."; 


	Public Hearings



	It isn’t clear what proof is required: Proof that the actual statements were done (i.e. must submit the statement), or proof that the statements were submitted. If this refers to submission of the documents, the words “proof of” aren’t required.  The sentence can simply read “...when proof of financial statements and other returns have been sent to the registrar for verification.” This should probably refer to “...proof of submission of financial statements...”

Amendment of section 6 of Act 14 of 2005 

6. Section 6 of the principal Act is hereby amended— 

(a) by the substitution for subsection (1) of the following subsection: 

"(1) An application to register a co-operative must be made by— 

...

 (c) (c) a minimum of [two] five or more operational secondary co-operatives, representing five or more provinces, in the case of a [tertiary] national apex co-operative: Provided that the member co-operatives are considered to be operational when proof of submission of financial statements and other returns have been sent to the registrar for verification."; 


	CLSO Comment

	Clause 6(b), Section 6 [Page 6, row 30] refers to section 13(5).

Clause 11(b) however deletes section 13(5).

(b) by the substitution in subsection (2) for paragraphs (a) and (b) of the following paragraphs, respectively: 

"(a) the constitution of the co-operative, drafted in accordance with section 13(5) and signed by the founder members; 

(b) a list of the founder members and proof of their identity;"; 


	CLSO Comment

	Clause 7

	s8(2)(c): Paragraph (c) is deleted by the Bill. “and” after paragraph (b) must be deleted and inserted after paragraph (a)


	CLSO Comment

	Clause 9

	Amendment of section 10 of Act 14 of 2005 

9. Section 10 of the principal Act is hereby amended— 

(a) by the substitution for subsection (2) of the following subsection: 

"(2) A co-operative must have the [words] word— 

(a) "co-operative" or "co-op" as part of its name and in respect of co-operatives registered after commencement of the Co-operatives Amendment Act, 2012, only the abbreviation "co-op"; and 

(b) [the word "limited"] "Limited" or the abbreviation "Ltd" as the last word of its name in respect of co-operatives registered after commencement of the Co-operatives Amendment Act, 2012 [, unless the constitution of a co-operative does not limit the liability of its members]."; 


	Public Hearings

	The Bill provides a definition for CIPC

Amendment of section 10 of Act 14 of 2005 

9. Section 10 of the principal Act is hereby amended— 

(d) by the addition of the following subsection: 

"(7) A co-operative may use a trademark name registered to it by the Companies and Intellectual Property Commission CIPC followed by the abbreviation "co-op" and "Ltd" if the constitution of the co-operative authorises the use of such trademark name.".


	CLSO Comment

	Clause 12

	Clause 12, Section 14(1)(e):

“unless stated otherwise” is unclear: 

· What may be stated? (the fact of a provision having to be included, or the nature of the voting rights?)

· Where and by whom will this be stated? (In the constitution of the co-op, or by the Minister in the Gazette?)

(c) by the substitution in subsection (1) for paragraph (e) of the following paragraph: 

"(e) a provision stipulating [that each member has one vote in all meetings of the co-operative except in the case of secondary or tertiary co-operatives] the voting rights of each member, as contemplated in section 3, unless stated otherwise;"; 


	CLSO Comment

	Should this not read “or”?

Insertion of section 14A in Act 14 of 2005 

13. The following section is hereby inserted in the principal Act after section 14: 

"Associate members 
14A. (1) The constitution of a co-operative may provide for persons— 
(a) 
who want to provide support to the co-operative without becoming members of the co-operative, to be appointed as associate members; and or

(b) 
who may benefit from a co-operative without becoming members of the co-operative, to be appointed as associate members.

	CLSO Comment

	Amendment of section 14 of Act 14 of 2005

12. Section 14 of the principal Act is hereby amended—

(g) by the substitution in subsection (2) for paragraph (d) of the following paragraph:

“(d) a provision for a member to appoint a proxy to attend and vote at a general meeting on that member’s behalf, or for postal votes: Provided that no person may act as a proxy for more than [20 per cent of the members entitled to vote at a meeting] the percentage provided for in section 28(5), or for such lesser percentage of members stipulated in the constitution of the co-operative.”

(g h) by the deletion in subsection (2) of paragraph (g);
	Public hearings

	Clause 14 – Section 15A

	 ‘projected annual revenue’ for purposes of this section means  an estimate of the gross inflow of economic benefits for a period equal to a financial year, that a newly established co-operative projects may be arising in the course of its ordinary activities during its first financial year.


	Public hearings

This definition to be inserted into section 15A as the word only appears there

	‘annual revenue’ means the gross inflow of economic benefits during a financial year arising in the course of ordinary activities of the co-operative.  


	Public hearings

This definition to be inserted into section 15A as the word only appears there

	Section 15A(2):

“Financial services co-operative”-’s definition was changed – “services” should be deleted.

Should this provision not rather read: 

“Deposit-taking financial services co-operatives and co-operative banks are excluded from being categorised as Category A, B or C primary co-operatives.” 

Or 

“Category A, B and C primary co-operatives are primary co-operatives that are excluded from legislation applicable to deposit-taking financial services co-operatives and co-operative banks”

Insertion of section 15A in Act 14 of 2005 

14. The following section is hereby inserted in the principal Act after section 15: 

"Categories of primary co-operatives 
15A. (1) The Minister must prescribe the monetary threshold for the 
annual revenue or projected annual revenue for each of the following 
categories of a primary co-operative: 
(a) A category A primary co-operative which is a small primary co-operative; 
(b) a category B primary co-operative which is a small to medium primary co-operative; and 
(c) a category C primary co-operative which is a medium to large co-operative.

(2) Category A, B and C primary co-operatives are primary co-operatives that are excluded from deposit-taking financial services co-operatives and co-operative banks.".


	CLSO Comment

	Clause 16

	Section 16A(1)(b): “...organs of state, the private sector and stakeholders...” should the “and” not read “or”?

Insertion of section 16A in Act 14 of 2005 
16. The following section is hereby inserted in the principal Act after section 16: 

"National apex co-operatives 
16A. (1) (a) Two or more operational secondary co-operatives may form a national apex co-operative. 
(b) The functions of a national apex co-operative must include advocacy and engaging organs of state, the private sector and or stakeholders on behalf of its members. 
(c) The other functions of a national apex co-operative must be determined by its members and must be included in the constitution of the national apex co-operative. 
(d) The Minister may publish guidelines for the functions of national apex co-operatives by notice in the Gazette.''.


	CLSO Comment

	Clause 18

	Amendment of section 21 of Act 14 of 2005 

18. Section 21 of the principal Act is hereby amended— 

(a) by the insertion in subsection (1) of the following paragraph after paragraph (c): 

"(cA) the minutes of meetings of the supervisory committee in a minute book;"; 

(b) by the substitution in subsection (1) for paragraph (f) of the following paragraph: 

"(f) a register of directors' and managers' interests in contracts or undertakings, envisaged in section [38] 37;"; and 

(c) by the substitution for subsection (2) of the following subsection: 

"(2) Every co-operative must retain its accounting records and financial statements for a period of seven –

(a) five years after the end of the financial year to which they relate; or 
(b) such longer period as may be prescribed by the Minister by notice in the Gazette,
after which period such records must be archived for historical purposes as prescribed by the Minister by notice in the Gazette.".


	Public Hearings

	Clause 21

	Amendment of section 24 of Act 14 of 2005 

21. Section 24 of the principal Act is hereby amended by the substitution for subsection (1) of the following subsection: 

"(1) [Despite] Subject to other legislation and despite any provisions contained in its constitution, if a co-operative determines that the repayment of membership shares would adversely affect its financial well-being, the co-operative may direct that the repayment be deferred for such a period [not exceeding two years] after the effective date of the notice of withdrawal as it may determine in its constitution.".


	Public Hearings

The sub-committee had problems with this amendment – they are in favour of a period being retained. Perhaps 5 years. I propose we amend in accordance with the public comments and we can simply make a knot in our ears to make them aware of their concern when we get here.



	Clause 24

	Clause 24, Section 27(4)(a): Section 32(3) does not refer to a meeting. Section 29(1)(a) refers to an AGM and could perhaps rather be inserted here.

Amendment of section 27 of Act 14 of 2005 

24. Section 27 of the principal Act is hereby amended by the addition of the following subsections: 

"(4) The supervisory committee— 
(a) 
must be elected at the meeting contemplated in section 32(3) 29(1)(a), when the board of directors are elected; 
(b) 
must consist of members who are not directors; and 
(c) 
may be established for every co-operative if the constitution of the co-operative concerned provides for such committee...


	CLSO Comment

	Clause 25

	Amendment of section 28 of Act 14 of 2005

25. Section 28 of the principal Act is hereby amended by the addition of the following subsections:

‘‘(3) If provided for in the constitution of the co-operative, a member of a co-operative may at any time appoint another member of the co-operative as a proxy to participate in and vote at, a general or special meeting on behalf of the member concerned: Provided that the member may not appoint more than one proxy to exercise voting rights.

 (4) A proxy appointment—

(a) must be in writing, dated and signed by the member; and
(b) must clearly set out the details of the vote to be cast on behalf of the member in respect of each decision on the agenda; and

(b) (c) remains valid for the period expressly set out in the appointment, unless it is revoked in writing by the member concerned.

(5) The number of proxies that a member may carry on behalf of another member or other members as contemplated in subsection (3), may not exceed five per cent of the total membership of the co-operative concerned.
(5) The number of votes by proxy during any general or special meeting may not exceed 25 per cent of the total membership of the cooperative concerned: Provided that—

(a) the number of proxies that a member of a cooperative with 20 members or more, may carry on behalf of another member or other members as contemplated in subsection (3), may not exceed five per cent of the total membership of the co-operative concerned; and

(b) a member of a cooperative with less than 20 members may carry only one proxy on behalf of another member as contemplated in subsection (3).’’.

	Public Hearings

Section 4(c) to include “in writing” CLSO

	Clause 26

	Clause 26, s29(2)(a) & (aA): It is unclear what the Minister will determine in the Gazette: Is it the auditor’s/ independent accounting officer’s appointment or the category / level of the co-operative? Section 15A provides for the category determination to be prescribed, so it can be assumed that this section 29 refers to prescribing when a category / level must make an appointment. I struggle to word it well, but I can suggest:

Amendment of section 29 of Act 14 of 2005 

26. Section 29 of the principal Act is hereby amended— 

(a) by the substitution in subsection (2) for paragraph (a) of the following paragraph: 

"(a) subject to section 50, appoint an auditor as determined by the Minister in the Gazette, [subject to section 50] depending on the category and level of co-operative as determined by the Minister in the Gazette;"; 

(b) by the insertion in subsection (2) of the following paragraph after paragraph (a): 

"(aA) appoint an independent accounting officer as determined by the Minister in the Gazette, depending on the category and level of the co-operative as determined by the Minister in the Gazette;"; and 


	CLSO Comment

	Amendment of section 29 of Act 14 of 2005

26. Section 29 of the principal Act is hereby amended— 

...

(c) by the insertion of the word ‘‘and’’ at the end of paragraph (f) and the addition of the following paragraph:

‘‘(g) consider the activity plan presented by the board of directors.’’.

This definition to be inserted into section 29 (clause 26 above):

‘Activity plan’ means a document that summarises the operational and financial objectives of the co-operative and –

(a) sets clear business goals for the next financial year with reasons why these goals are believed to be attainable; and 

(b) determines how funds in the co-operative will be utilised.


	Public Hearings

(Definition, but only used in section 29)

	Clause 28

	Amendment of section 32 of Act 14 of 2005

28. Section 32 of the principal Act is hereby amended—

(a) by the substitution for subsection (3) of the following subsection:

‘‘(3) The board [of directors] must be elected at the annual general meeting for such period as [may be] set out in the constitution of the co-operative[, which period may not be more than four years].’’; and

(b) by the addition of the following subsections:

‘‘(4)The board may in the event of a vacancy by way of a resolution appoint a director for the remainder of the period referred to in subsection (3), according to the prescripts set out in the constitution of the co-operative: Provided that such resolution must be ratified at the next general meeting held by the cooperative.

(4) (5) All other issues relating to the board of directors which are not provided for in this Act, must be provided for in the constitution of the co-operative.

.

(5 6) The members of a co-operative may by resolution of two thirds of the members present at the special meeting—

(a) convened by the supervisory committee; or

(b) called by at least 25 per cent of members where such co-operative does not have a supervisory committee, 

dissolve the board of directors if such members find justifiably good reason that the board is dysfunctional or has acted contrary to any law.’’.


	Public hearings – Consequential to amendment of definition of ‘Board’ 

	Clause 28, section 32(4): “All other issues … must be provided for…” – I understand the intention of this section, however, it is a bit wide – there are many other things that relate to boards of directors. If something is missed, will the result not be that it is then not applicable? 

(4) (5) All other Other issues relating to the board of directors which are not provided for in this Act, must may be provided for in the constitution of the co-operative.


	CLSO Comment

(4) changed to (5) as a consequential amendment

	Clause 32

	Amendment of section 44 of Act 14 of 2005

32. Section 44 of the principal Act is hereby amended—

(b) by the addition of the following subsection: 

"(5) The surplus that is not transferred to the reserve in terms of section 3(1)(e) must not be re-invested in the co-operative.

 The surplus that is –

(a) not set aside in a reserve that is not divisible amongst members in terms of section (3)(1)(e); 

(b) not disbursed to its members  in terms of section (44)(1); or 

(c) not reinvested in the co-operative in terms of section (44)(3) may be placed in a fund or funds, the purpose of which must be identified as provided for in the constitution of the co-operative and agreed to by members.” .
	Public Hearings

Blue sets out dti’s proposal

Red are my insertions. Dti and the PC agreed to the multiple funds and the purpose being named in the constitution of the Co-op

The PC commented that a minimum percentage reserve is required, but we can make a knot in our ears for now as no minimum was agreed to

	Clause 34

	Substitution of heading to Chapter 7 of Act 14 of 2005 
34. The following heading is hereby substituted for the heading to Chapter 7 of the principal Act: 

"AUDIT REPORTS AND INDEPENDENT REVIEW OF CO-OPERATIVES".

New Clause 35

35. The following Chapter is hereby inserted in the principal Act after Chapter 7: 

"CHAPTER 7A
INDEPENDENT REVIEWED REPORTS".


	Public Hearings

Dti agreed to separate the chapters on Audit and Independent review. Personally I do not think this is necessary, as long as the differences are clearly indicated. However, if we want to split, we need a Chapter 7A



	
	

	Clause 35

	35. The following section is hereby substituted for section 47 of the principal Act: 

"Auditor's annual accounting report 

47. (1) The following co-operatives must produce an auditor's annual accounting report to the Registrar in respect of each financial year: 
(a) Category C primary co-operatives; 
(b) secondary co-operatives; and 
(c) co-operative apex organisations national apex co-operatives.


	CLSO – Consequential to amending the definition of co-operative apex organisations

	35. The following section is hereby substituted for section 47 of the principal Act: 

"Auditor's annual accounting report 

47.

...

(3) Category A primary co-operatives must produce an annual accounting report, which report does not have to be audited or independently reviewed, to the Registrar in respect of each financial year signed by the directors of the co-operative.


	Public Hearings

	Clause 36

	Substitution of section 48 of Act 14 of 2005 

36. The following section is hereby substituted for section 48 of the principal Act: 

"Consideration of audited or independent reviewed annual accounting report 

48. ...
(2) The annual general meeting must consider and discuss the auditor's annual accounting report or the independent reviewer's annual accounting report or the annual accounting report and in order to take resolutions on the future conduct of the business of the co-operative. 

	Public Hearings

	Substitution of section 48 of Act 14 of 2005 

36. The following section is hereby substituted for section 48 of the principal Act: 

"Consideration of audited or independent reviewed annual accounting report 

48. ...
 (4) A co-operative may not issue, publish or circulate copies of the auditor's annual accounting report or the independent reviewer's annual accounting report or the annual accounting report for public information unless the report has been discussed and considered by the annual general meeting in accordance with subsections (2) and (3). 

(5) The auditor's annual accounting report or the independent reviewer's annual accounting report or the annual accounting report must be made available for inspection by to any member of the co-operative at the registered office of the co-operative for at least 21 days after consideration of such report. 

	Public Hearings

	Substitution of section 48 of Act 14 of 2005 

36. The following section is hereby substituted for section 48 of the principal Act: 

"Consideration of audited or independent reviewed annual accounting report 

48. ...

(7) After receipt of the auditor's annual accounting report or the independent reviewer's annual accounting report or the annual accounting report,  and the views expressed by the annual general meeting and the acceptance of the report, on the manner in which the co-operative’s business was conducted, the Registrar may take appropriate steps.".


	Public hearings

	Clause 37

	Substitution of section 49 of Act 14 of 2005 

37. The following section is hereby substituted for section 49 of the principal Act: 

"Auditor and independent reviewer disqualified from acting

...

(b) auditor or independent reviewer of a co-operative in any other circumstances that are considered to constitute a conflict of interest in terms of accounting practice the code of professional conduct applicable to the relevant auditor or independent reviewer.".


	Public Hearings

	Clause 38

	Amendment of section 50 of Act 14 of 2005 
38. Section 50 of the principal Act is hereby amended— 

(d) by the insertion after subsection (2) of the following subsection:

“(2A) The Board must within thirty days of the appointment of an auditor or independent reviewer, notify CIPC of such appointment in manner prescribed.”


	Public hearings

	Amendment of section 50 of Act 14 of 2005 
38. Section 50 of the principal Act is hereby amended— 

(g) by the insertion after subsection (6) of the following subsections:

“(7) A vacancy created in terms of sections (5) or (6) must be filled for the remainder of the relevant period, within thirty days of the date of the post becoming vacant by the board, by way of a resolution according to the prescripts set out in the constitution of the co-operative: Provided that such resolution must be ratified at the next general meeting held by the cooperative.

(8) Nothing in this section shall prohibit a co-operative who did not appoint an auditor or an independent reviewer, for whatsoever reason, to appoint an auditor or an independent reviewer at a general meeting.”


	Public Hearings

	Clause 42

	Amendment of section 54 of Act 14 of 2005 

42. Section 54 of the principal Act is hereby amended by the substitution for subsections (1) and (2) of the following subsections, respectively: 

"(1) A director or employee who becomes aware of any error or misstatement in a financial statement that the auditor [or], former auditor, independent reviewer or former independent reviewer has reported on, must notify the auditor or independent reviewer without delay. 
(2) An auditor [or], former auditor, independent reviewer or former independent reviewer of a co-operative who is notified of, or in any other manner becomes aware of, a material error or misstatement in a financial statement, social report or management decision report on which they have reported to the Board, must inform [the board of directors] CIPC accordingly.".


	Public Hearings

	Clause 46

	Clause 46, paragraph (d): Add “in subsection (6)”

Amendment of section 62 of Act 14 of 2005 

46. Section 62 of the principal Act is hereby amended— 

 (d) by the deletion of the word "and" in subsection (6) at the end of paragraph (a), the insertion of the word "and" at the end of paragraph (b) and the addition of the following paragraph: 

"(c) register the newly converted co-operative."; and 


	CLSO Comment

	Amendment of section 62 of Act 14 of 2005 

46. Section 62 of the principal Act is hereby amended— 

 (d) by the deletion of the word "and" in subsection (6) at the end of paragraph (a), the insertion of the word "and" at the end of paragraph (b) and the addition of the following paragraph: 

"(c) in the case of the conversion of a co-operative into another form of legal entity or different form of co-operative, register the newly converted co-operative."; and 


	Public Hearings

	Clause 51

	Clause 51, paragraph (a): The new Companies Act uses “memorandum of incorporation”. This has been corrected elsewhere in this amendment bill and should also be worded correctly here.

Amendment of section 68 of Act 14 of 2005 
51. Section 68 of the principal Act is hereby amended— 

(a) by the substitution for paragraph (c) of the following paragraph: 

"(c) the constitution of the new co-operative substitutes the memorandum of incorporation and articles of association;"; and 


	CLSO Comment

	Clause 55

	Clause 55, section 71A: The word “full” in front of “member” – I could not find anywhere in the Act / bill that this is used. It is also not defined. It is suggested that the same terms are used throughout.

55. The following section is hereby inserted in the principal Act after section 71: 

"Voluntary winding-up 
71A. A co-operative may be wound up voluntarily by special resolution of a minimum of 60 per cent of its full members.".

	CLSO Comment

	Clause 59

	Clause 59, section 77:  The provisions related to Judicial management are removed as this clause substitutes the existing section 77. Subsection (2) however still refers to the provisions on judicial management – even though they are deleted. If it is referring to subsection (3)’s procedures, then the word “provisions” must be changed to read “procedures” and it is proposed a specific reference to section (3) is made. Alternatively either additional subsections from the existing section 77 must be incorporated, or a reference must be made to Court rules / Consumer legislation that provides for judicial management
Substitution of section 77 of Act 14 of 2005 
59. The following section is hereby substituted for section 77 of the principal Act: 

"Judicial management 
77. (1) In any matter relating to the functioning of a co-operative identified by the Tribunal as having the potential to result in an order of provisional judicial management being issued in respect of such co- operative, the Tribunal must provide every form of support that is within its mandate, as set out in Chapter 12C, to the co-operative concerned. 
(2) In the event of the Tribunal not being able to transform the co-operative concerned into an operational co-operative, the provisions procedures in section (3) relating to judicial management will apply. 

(3) The Minister must, by notice in the Gazette, publish procedures relating to judicial management within three months of commencement of this Act.".


	CLSO Comment

	Clause 61

	Clause 61, Section 82.(3): This section flows on a subsection that deals with a request for information. Then suddenly in subsection (3) we deal with information received from a person examining documents and then still in the same subsection with an investigation as to why information is not provided. It is unclear what information is meant with the first reference to information and what with the second reference to information in this subsection (3). It seems to be two different types of information referred to in one section. Par (b) seems to indicate that the second reference to information in paragraph (a) deals with information not submitted by the co-operative, but there is a link missing between subsection (2) and subsection (3)(a)

Add a subsection


	CLSO Comment

	Clause 64

	Clause 63 amends “Advisory Board” to read “Advisory Council” wherever it appears in Chapter 12. These clauses then proceed to again amend “Advisory Board” to read “Advisory Council”. I understand that if other changes are made to a section that the change of “Advisory Board” to read “Advisory Council” will be included, but these clauses simply make the one change, namely “Advisory Board” to read “Advisory Council” – which, as I have said is already done in clause 63

· Clause 64, Section 86: Page 22, row 27

Clause 64, paragraph (a) and can be deleted


	CLSO Comment

	Clause 65

	Clause 63 amends “Advisory Board” to read “Advisory Council” wherever it appears in Chapter 12. These clauses then proceed to again amend “Advisory Board” to read “Advisory Council”. I understand that if other changes are made to a section that the change of “Advisory Board” to read “Advisory Council” will be included, but these clauses simply make the one change, namely “Advisory Board” to read “Advisory Council” – which, as I have said is already done in clause 63

· Clause 65, section 87: Page 22, row 50

· Clause 65, Section 87(2): Page 23, row 4

· Clause 65, section 87(3): Page 23, row 12

Clause 65, paragraphs (a), (c) and (e) can be deleted


	CLSO Comment

	Clause 66

	Insertion of Chapters 12A, 12B and 12C in Act 14 of 2005 
66. The following Chapters are hereby inserted in the principal Act after Chapter 12:

91C. (1) The Agency, in order to achieve its objectives, must—

(c) through its education and training— 
(i) assist  co-operative apex organisations national apex co-operatives; 
(ii) enter into agreements with relevant training institutions to provide training to co-operatives; and 
(iii) provide technical and management training to co-operatives;

	CLSO Comment

 Consequential to amending the definition of co-operative apex organisations

	Clause 68

	Section 92: The following sections require a penalty for the offence created:

-
Section 84(3)

-
Section 91W(2)

-
Section 92(1)


	CLSO Comment 

	Clause 70

	Amendment of section 97 of Act 14 of 2005 

70. Section 97 of the principal Act is hereby amended— 

...

(b) by the substitution for subsection (3) for the following subsection:

“ (3) On receipt of [an application in terms of subsection (2) (b)] the constitution of a co-operative, the registrar must—”.


	Public Hearings

	Amendment of section 97 of Act 14 of 2005 

70. Section 97 of the principal Act is hereby amended— 

...

(c) by the substitution in subsection (3) of paragraph (b) for the following paragraph:

“(b) issue a directive to the co-operative specifying in what respect the constitution of the co-operative fails to comply with the provisions of this Act: Provided that the registrar must clearly in the directive indicate the period allowed for rectification of the constitution and should the co-operative fail to submit a constitution that complies with this Act in the period so allowed, section (2)(b) will apply.”;


	Public Hearings

	Clause 74

	Substitution of item 6 of Part 2 of Schedule 1 to Act 14 of 2005

74. The following item is hereby substituted item 6 of Part 2 of Schedule 1 to the principal Act: 

"Application of labour legislation 
(1) An employee of a worker co-operative is defined as a member— 
(a) or non-member who receives a wage; or 
(b) who receives any form of income from the co-operative. 
(2) An employee of a worker co-operative is deemed to be an employee as defined in the Labour Relations Act, 1995 (Act No. 66 of 1995), and the Basic Conditions of Employment Act, 1997 (Act No.75 of 1997). 
(3) All worker co-operatives must comply with applicable labour legislation. 
(4) Despite subsections (1) and (2), a co-operative may apply for an exemption from the bargaining council concerned, or, if the co-operative falls outside the scope of the bargaining council, for a variation from the Minister of Labour in respect of members who are employees— 
(a) in cases where compliance would create legal anomalies; or 

(b) in cases where the only employees involved are members who do not receive a wage and where the co-operative does not supply more than half its product to a company registered for value-added tax.".

	Public Hearings

	Clause 74, item 6 of Part 2 of Schedule 1: 

· Subsection (4) should end with “in cases where”, rather than start paragraphs (a) and (b) with “in cases where”

Substitution of item 6 of Part 2 of Schedule 1 to Act 14 of 2005 
74. The following item is hereby substituted for item 6 of Part 2 of Schedule 1 to the principal Act: 

"Application of labour legislation 
(1) An employee of a worker co-operative is defined as a member— 
(a) or non-member who receives a wage; or 
(b) who receives any form of income from the co-operative. 
(2) An employee of a worker co-operative is deemed to be an employee as defined in the Labour Relations Act, 1995 (Act No. 66 of 1995), and the Basic Conditions of Employment Act, 1997 (Act No.75 of 1997). 
(3) All worker co-operatives must comply with applicable labour legislation. 
(4) Despite subsections (1) and (2), a co-operative may apply for an exemption from the bargaining council concerned, or, if the co-operative falls outside the scope of the bargaining council, for a variation from the Minister of Labour in respect of members who are employees in cases where— 
(a) in cases where compliance would create legal anomalies; or 

(b) in cases where the only employees involved are members who do not receive a wage and where the co-operative does not supply more than half its product to a company registered for value-added tax.".

	CLSO Comment

	Additional

	The principal act refers to “tertiary co-operative” and “financial services co-operatives”. As these definitions have been changed, and no general amendment is made in the Bill, a number of sections will have to be amended, that aren’t currently provided for in the Bill.

· Section 5A

· Section 10(5)

· Section 14(1)(b)

· Section 16 - Heading

I propose a general section that amends all occurrences:

“ The principal Act is hereby amended by –

(a) the substitution for the expression " tertiary co-operative", wherever it appears, of the expression "national apex co-operatives"; and
(b) the substitution for the expression "financial services co-operatives ", wherever it appears, of the expression " financial co-operatives ".”

	CLSO Comment

	We must still amend:

Section 54(3)

-
“or” between “auditor” and “former auditor” to be deleted and replaced with an “,”

-
“independent reviewer or former independent reviewer” to be added


	CLSO Comment


