1












Jl020212 (SC)
BRIEFING NOTE TO THE SELECT COMMITTEE ON SECURITY AND CONSTITUTIONAL DEVELOPMENT:  SHERIFFS AMENDMENT BILL, 2012 [B 2B—2012]
(05/09/2012)

1.
BACKGROUND

The Sheriffs Act, 1986 (Act No.  90 of 1986) (the Act), came into operation on 1 March 1990.  The Act provides for—

· the appointment of sheriffs;

· the establishment of a South African Board for Sheriffs (the Board) and a Fidelity Fund for Sheriffs (the Fund);

· the regulation of the conduct of sheriffs;  and

· matters connected therewith.

Since the commencement of the Act, certain challenges in the sheriffs’ profession, relating mainly to the functioning and composition of the Board, as well as the functioning of, and entry into, the sheriffs’ profession, have been identified.  The Sheriffs Amendment Bill, 2012 (the Bill), seeks, as an interim measure, pending a comprehensive review of the Act, to address those challenges in the interests of the administration of justice.

2.
OBJECTS OF THE BILL

2.1
The objects of the Bill are to amend a number of sections of the Act, that have been identified as giving rise to challenges in the sheriffs’ profession.  The Bill also strives to transform the sheriffs’ profession which, in turn, will enhance access to justice, with particular reference to the functioning of, and entry into, the sheriffs’ profession.

2.2
The provisions of the Bill can be summarised as follows:

2.2.1
Ad clause 1

Clause 1 substitutes certain definitions, for example, that of ‘‘auditor’’ and ‘‘Minister’’ to bring them in line with existing legislative provisions, and also inserts a new definition of ‘‘Department’’, which is required as a result of some of the proposed amendments to the Act.

2.2.2
Ad clause 2

Clause 2 amends section 2 of the Act that deals with the appointment of sheriffs so as to provide that the Minister of Justice and Constitutional Development (the Minister) may, after considering the report of an Advisory Committee, appoint a person as a sheriff.  Furthermore, since sheriffs fulfil a crucial function in the administration of justice, provision is made that the Minister may, on the conditions that may be prescribed in terms of the regulations made under section 62 of the Act, only appoint ‘‘fit and proper’’ persons as sheriffs.

2.2.3
Ad clause 3

Clause 3 inserts a new section 2A in the Act to provide for the payment of allowances to members of Advisory Committees who are not in the full-time employment of the State, in the performance of their functions, as the Minister may determine, with the concurrence of the Minister of Finance.

2.2.4
Ad clause 4

2.2.4.1
Clause 4 substitutes section 5(1) and inserts a new section 5(1B) to provide that an acting sheriff may, in addition to the existing circumstances in which an acting sheriff may be appointed, (for example, when a sheriff is unable to perform his or her functions or ceases to hold office) also be appointed for such period as the Minister determines when a sheriff has not been appointed for a specific area of jurisdiction of a lower or superior court (proposed section 5(1)(d)).  Such an acting sheriff may, however, only be appointed by the Minister—

· after consultation with the judicial officer who heads the court in respect of whose area of jurisdiction such appointment is to be made and subject to written confirmation by the Board that it is prepared to issue a fidelity fund certificate to that person (proposed section 5(1B)(a));  and

· on the conditions that the Minister may determine (proposed section 5(1B)(b)).

2.2.4.2
Clause 4 also substitutes section 5(1A) to provide that the Minister may, for the purposes of a particular law suit and on the conditions that he or she determines, appoint another sheriff, if, among others, objection is raised against the service or execution of any process by a sheriff on the grounds that he or she, for instance, has an interest in the suit.  At present only an acting sheriff may be appointed.

2.2.5
Ad clause 5

2.2.5.1
Clause 5 inserts sections 6A and 6B in the Act.  Both amendments are aimed at addressing problems relating to the performance of the duties and functions of sheriffs in areas for which no sheriff or acting sheriff has been appointed.  In some jurisdictions, especially the smaller ones, it is not economically viable for a person to practise as a sheriff.  In order to ensure effective service delivery it is necessary to extend the category of persons who are competent to serve process in the absence of a sheriff.  The proposed section 6A provides that any official in the employ of the Department of Justice and Constitutional Development (the Department), who is designated in writing by the Minister, may serve any process of the court or any other document within an area for which, among others, no sheriff or acting sheriff has been appointed, as if he or she had been appointed as a sheriff of that court (proposed section 6A(1)).  Provision is made that such an official will not be required to obtain, among others, a fidelity fund certificate from the Board (proposed section 6A(2)).  Provision is further made that the fees payable to a sheriff or acting sheriff in respect of or in connection with any service effected by such official will be chargeable and must be dealt with in the manner prescribed by regulation made by the Minister under section 62 of the Act (proposed section 6A(3)).

2.2.5.2
The proposed new section 6B makes provision for the performance of functions of a sheriff, other than the service of process of any court or any other document, within an area for which no sheriff or acting sheriff has been appointed, by a sheriff or acting sheriff of another area.  Such a sheriff or acting sheriff may only be appointed by the Minister, after consultation with the Board, and on the conditions that the Minister determines (proposed section 6B(1)).  Provision is further made that the Rules Board for Courts of Law may make rules in respect of the functions performed by such a sheriff or acting sheriff (proposed section 6B(2)).

2.2.6
Ad clause 6

Clause 6 substitutes section 8 of the Act, which deals with the objects of the Board.  Provision is made for the addition of two objects of the Board, namely—

· the development and implementation of appropriate measures, including support programmes for purposes of issuing fidelity fund certificates to sheriffs who have the potential to establish and operate an office of a sheriff successfully (proposed section 8(b));  and

· the development of guidelines for the appointment of deputy sheriffs (proposed section 8(c)).

2.2.7
Ad clause 7

2.2.7.1
Section 9(2) of the Act presently provides that the Board consists of—

· not less than six and not more than nine sheriffs;  and

· not less than three and not more than six other persons, one of whom must be nominated by the attorneys’ profession, who are fit and proper persons and broadly representative of the South African community and who, in the opinion of the Minister, are able to assist the Board in achieving its objects.

2.2.7.2
In terms of section 9(1) of the Act, the Board consists of 12 members appointed by the Minister.  The need has arisen to change the constitution of the Board in order to promote inclusivity of all the role-players affected by the functions performed by sheriffs.  Clause 7 therefore substitutes subsections (1), (2) and (5) of section 9 of the Act.  It is proposed that the Board consists of the following 11 members (proposed subsection (1)), namely— 
· five sheriffs nominated by associations which, in the opinion of the Minister, represent the Sheriffs’ profession (proposed subsection (2)(a));

· an official from the Department designated by the Minister as his or her representative (proposed subsection (2)(b));

· one attorney, or his or her alternate, in private practice, designated by the Law Society of South Africa (proposed subsection (2)(c));

· one person, or his or her alternate, designated by the National Credit Regulator (proposed subsection (2)(d));  and

· three other persons, designated by the Minister and who, in the opinion of the Minister, are fit and proper persons to serve on the Board, at least one of whom must have extensive experience in the field of finance and accounting (proposed subsection (2)(e)).

2.2.7.3
The restructuring of the Board will promote the participation of vital role-players and enhance the transformation of the sheriffs’ profession.  Subsection (5) is substituted to provide that the deputy chairperson must, if, among others, there is a vacancy in the office of chairperson or if the chairperson is absent, perform the functions of the chairperson.

2.2.8
Ad clause 8

Clause 8 amends section 11 of the Act, which regulates the term of office, and the filling of vacancies, of members of the Board.  The amendments are consequential in nature and are required in view of the proposed new constitution of the Board and the new section 14A that is to be inserted in the Act, dealing with the dissolution of the Board.

2.2.9
Ad clause 9

Clause 9 substitutes section 12 of the Act, which regulates the vacating of office by members of the Board.  These amendments are also consequential in nature and are required in view of the proposed new constitution of the Board.

2.2.10
Ad clause 10

Section 13 of the Act, which deals with allowances payable to members of the Board, presently provides that ‘‘[a] member of the Board who is not in the full-time employment of the State may be paid from the funds of the Board such allowances as the Board may determine in general or in any particular case.’’.  Clause 10 substitutes section 13 of the Act to make it clear that such allowances are also payable to members of committees of the Board.

2.2.11
Ad clause 11

Clause 11 inserts a new section 14A in the Act.  This new section provides, among others, for—

· the dissolution of the Board by the Minister in certain circumstances (proposed section 14A(1));

· the appointment of an interim Board (proposed section 14A(2)(a));  and

· the period for which such an interim Board may be appointed, which may not exceed six months (proposed section 14A(2)(b)).

Provision is further made for—

· the convening of special meetings (proposed section 14A(4));

· the quorum for a meeting (proposed section 14A(5));  and

· the procedures to be followed in respect of a meeting of the interim Board (proposed section 14A(6)).

This new clause is necessary to empower the Minister to dissolve the Board if it, for example, fails to perform its functions in terms of the Act.

2.2.12
Ad clause 12

Clause 12 amends section 16 of the Act, which deals with the general functions of the Board, by adding a further function in terms of which the Board ‘‘may make rules regulating the conduct of its proceedings’’.

2.2.13
Ad clause 13

Section 26 of the Act provides for the establishment and control of the Fund (i.e. the Fidelity Fund for Sheriffs).  In terms of section 27(1)(e) of the Act, the moneys in the Fund may be utilised for ‘‘the expenses involved in the control and management of the Fund’’.  Clause 13 amends section 27 by the insertion of a new subsection (1A), which provides that the maximum amount that may be recovered by the Board from the Fund for the purposes of subsection 27(1)(e) must be determined by the Board, in consultation with the Minister.

2.2.14
Ad clause 14

Section 28 of the Act deals with the auditing of records and statements of the Fund and provides in subsection (2) that the records and annual financial statements of the Fund must be audited by an auditor appointed by the Board.  Clause 14 amends section 28 by adding two new subsections, which provide that—

· an auditor who has performed an audit must in his or her auditor’s report express an opinion as to whether or not the moneys of the Fund were spent for purposes authorised by the Act (proposed section 28(3));  and

· within 30 days after receipt of the auditor’s report, the Board must submit that report to the Minister together with the audited financial statements of the Fund (proposed section 28(4)).

2.2.15
Ad clause 15

Section 53 of the Act provides that ‘‘[n]o sheriff shall without the approval of the Minister perform or engage himself to perform remunerative work outside his office as sheriff.’’.  Clause 15 amends section 43 of the Act, which that regulates improper conduct by sheriffs, by the addition of a new paragraph (j) to subsection (1), providing that a sheriff who contravenes or fails to comply with section 53 of the Act shall be guilty of improper conduct.

2.2.16
Ad clause 16

Clause 16 amends section 62 of the Act that sets out the matters in respect of which the Minister may, after consultation with the Board, make regulations.  Provision is, among others, made that the Minister may make regulations relating to—

· the establishment of Advisory Committees in every province to assist the Minister in identifying possible persons to be appointed in any vacancy in an office of sheriff (proposed section 62(1)(c));

· the appointment of members of such Committees (proposed section 62(1)(d));  and 

· the powers and functions of such Committees (proposed section 62(1)(e)).  
Provision is further made that the Minister may make regulations relating, among others, to the requirements for, and the manner and procedures regarding, the appointment of sheriffs (proposed section 62(1)(a) and (b)).

2.2.17
Ad clause 17

Clause 17 provides for the short title and commencement of the Act.

3.
DEPARTMENTS/BODIES/PERSONS CONSULTED

The relevant stakeholders, including—

· the Board;

· the South African Institute for Sheriffs;

· the South African National Association of Progressive Sheriffs;

· the South African Sheriffs Association;  and
· the Law Society of South Africa,

were consulted.

4.
FINANCIAL IMPLICATIONS FOR STATE

The financial implications for the State (i.e. the Department) which will result from clauses 3 and 7, read with clause 10, which, respectively, envisage the payment of allowances to members of the Advisory Committees, who are not in the full-time employment of the State, and to the departmental official who is designated by the Minister as a member of the Board, will be minimal.  It is, however, not possible to estimate the additional expenditure for the State as it will depend, among others, on the number of meetings held by the Board, committees of the Board and Advisory Committees and where such meetings are held.

5.
PARLIAMENTARY PROCEDURE

The Joint Tagging Mechanism classified the Bill as a section 75 Bill (see ATC of 3 February 2012).

6.
SUMMARY
In essence the Bill amends the Act, among others—

· to provide for the establishment of Advisory Committees to assist the Minister in the appointment of sheriffs and to provide that the conditions on which sheriffs may be appointed may be prescribed by regulation;

· to further regulate the appointment of acting sheriffs and the appointment of sheriffs for a particular suit in certain circumstances;

· to empower the Minister to designate persons to serve process of court in certain circumstances and to appoint sheriffs or acting sheriffs to perform certain functions of sheriffs in areas where no sheriff or acting sheriff has been appointed in certain circumstances;

· to further regulate the objects of the Board;

· to amend the constitution of the Board;

· to further regulate the filling of vacancies of, and the vacating of office by, members of the Board;

· to provide for allowances payable to members of the Advisory Committees and to further regulate the allowances payable to members of the Board and of committees of the Board;

· to provide for the dissolution of the Board and the appointment of an interim Board;

· to further regulate the general functions of the Board;

· to further regulate the utilisation of the moneys in the Fund;

· to further regulate the auditing of records and financial statements of the Fund;

· to further regulate improper conduct by sheriffs;  and

· and to extend the matters in respect of which regulations can be made.

