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Amnesty International is making this submission following the public call for submissions on the Prevention and Combating of Torture of Persons Bill [B21-2012] issued by the Hon. L Landers, Chairperson of the Portfolio Committee on Justice and Constitutional Development. 

Amnesty International welcomes this opportunity to comment on the Bill in view of the organization’s strong concern at the persistence of torture and related ill-treatment since the democratic transition in 1994.  In 2006 Amnesty International gave evidence to the United Nations Committee Against Torture. Among other recommendations, the organization called for the development of legislation to give statutory effect to South Africa’s obligations under the United Nations Convention Against Torture and Other Cruel, Inhuman Or Degrading Treatment Or Punishment (the Convention). In 2011 Amnesty International reiterated this recommendation in its submission to the United Nations Office of the High Commissioner for Human Rights, in advance of South Africa’s Universal Periodic Review in 2012.  
The attached comments, we hope, will assist in strengthening South Africa’s capacity to prevent torture and other ill-treatment, to ensure that perpetrators are brought to justice and victims have full access to all necessary forms of support. The parliamentary passage of a strong Bill will also enhance the capacity of the Independent Police Investigative Directorate to fulfill its obligations to conduct independent and effective investigations into suspected acts of torture.   
PART 1: Comments and recommendations on the text of the current bill

The Convention obliges states to make torture, as defined in Article 1(1), as well as attempts to commit torture and acts which constitute complicity or participation in torture, offences under their criminal law (Article 4(1)), punishable by appropriate penalties taking into account their grave nature (Article 4(2)), and to establish universal jurisdiction over such offences (Article 5). The remarks below focus on the amendments which Amnesty International respectfully recommends should be made to the Bill as currently drafted, in order to ensure South Africa’s compliance with these obligations.
Long title

The Bill, as currently drafted, focuses only on certain specific aspects of South Africa’s obligations under the Convention, whereas the long title refers in broad terms to South Africa’s obligations as a state party to the Convention.  
Recommendation: that the scope of this current Bill (B21-2012) should be expanded to reflect the full extent of South Africa’s obligations under the Convention (see further under PART 2 below).
Section 1- Definitions
(1) While not required by the definition provided in Section 1 of the Bill, the use of the term “complainant” could be construed as applying only to individuals who make a complaint of having been subjected to an act of torture. Experience in South Africa and elsewhere shows that some individuals who have been subjected to torture, including those who have died, were unable to make a complaint. Moreover, Article 12 of the Convention is clear that prompt and impartial investigation should take place whenever there is reasonable ground to believe that an act of torture has been committed – that is, irrespective of any complaint by the victim or anyone on his or her behalf.
The term “victim” is used elsewhere in the Bill (Section 8(c)) with regard to the provision of assistance and advice to victims, but the term is not defined in the Bill. 
Recommendations:

(i) the term “complainant” in Section 5 and Section1 should be replaced with “victim”; 

(ii) the definition of “victim” in Section 1 should make clear, in line with international law and standards, that it does not depend on the victim making a complaint or on the perpetrator being identified, apprehended prosecuted or convicted, and that it means anyone who has suffered harm as a result of an act of torture, including, in appropriate circumstances, immediate family or dependants of individuals who have been subjected to torture. These inclusions would be consistent with Article 12 of the Convention and the definitions in Principles 1–2 of the 1985 UN Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power,
 and Principles 8–9 of the 2005 UN Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations of International Human Rights Law and Serious Violations of International Humanitarian Law.
 
In addition the Bill should make clear that the investigation and prosecution of acts of torture must take place whenever there is reasonable ground to believe that an act of torture has been committed, irrespective of whether or not any complaint or allegation is made by the victim or anyone on his or her behalf or by anyone else. 

(2) The inclusion in the definition of “public official” of “any person acting with the consent or acquiescence of a person contemplated in paragraph (a) or (b)” does not meet the requirement of reasonableness. It is also in conflict with the Convention’s definition which, in the relevant part, seeks to address acts (of inflicting severe pain, etc.) by persons who are not officials, where the involvement of officials is indirect, namely through instigation, consent or acquiescence. Hence “inflicted by or at the instigation [etc.] of a public official” (emphasis added) in the Article 1(1) definition. 
Recommendation: that para (c) of this definition be dropped (see below for concomitant recommendations for amendments to Section 4) 
Section 2 - Objects and interpretation 
Amnesty International notes and commends the wide range of objects listed in Section 2(1). However, the Bill as it stands would clearly achieve only some of them. This is one reason why we are proposing in this submission that the scope of this particular Bill is expanded (for which see Part 2 below).
Recommendation: That the scope of the Bill is expanded to include measures outlined in Part 2 below.

Section 3 - Acts constituting torture

Amnesty International is concerned about the following respects in which the definition of torture in the Bill is narrower than that in Article 1 of the Convention.

With regard to the first paragraph, the definition of torture in Article 1 of the Convention includes pain or suffering inflicted by any person with the consent or acquiescence of a public official or other person acting in an official capacity. The term “acting on behalf of” in the current draft of the Bill does not fully reflect the potential breadth of the concept of “consent or acquiescence”. For the reasons noted above, it is not sufficient, and could introduce confusion, to rely on attaching this term to the definition of a public official as perpetrator – it is part of the definition of the act. 

Recommendation: The definition of torture should be amended to include any such act carried out with the consent or acquiescence of a public official or other person acting in an official capacity
With regard to the final paragraph, the exclusion “but does not include pain or suffering arising from, inherent in or incidental to lawful sanctions” could be read as excluding pain or suffering arising from mixed causes including lawful sanctions, and so is potentially broader than that in the Convention (“… pain or suffering arising only from …”). 

Recommendation: the wording of the exclusion clause in Section 3(a) should be revised to be no broader than that in the Convention (“but does not include pain or suffering arising only from, inherent in or incidental to lawful sanctions”). 
In Part 2 below Amnesty International also recommends introducing legislation, preferably by amending this Bill, to criminalize torture by non-state actors, without the need to show a nexus to the involvement of public officials. This would reflect the growing awareness of the need to tackle torture by non-state actors (for example, in the context of domestic violence, violence by armed groups or criminal gangs); it would also reflect the state’s positive obligation of due diligence to ensure freedom from torture, and its obligation of no acquiescence reflected in the Convention. 

Section 4 - Offences and penalties

Any of the acts described in this section should be treated as the offence of torture whether committed by a public official or any person, not only when committed by a public official. The act of torture itself already has a nexus to public officials (that is, inflicted by or at the instigation of or with the consent or acquiescence of a public official or other person acting in an official capacity). Once that nexus is established the act when committed by any person is torture in terms of Article 1 of the Convention, and ancillary acts (attempting, inciting, instigating, etc.) by any person should be criminalized accordingly.
For similar reasons to the above, the conspiracy to aid or procure the commission of or to commit torture should not be limited to conspiracy with a public official. 

Recommendations on Sections 4(1) and 4(2): that both should be amended throughout to refer to “any person”. 

Article 4(1) of the Convention requires that, in addition to acts of torture and attempts to commit such acts, acts by any person which constitute participation or complicity in torture should also be an offence under criminal law. While the draft Bill covers participation in Section 4(2), it does not explicitly cover complicity, which could for example include concealment after the fact, or other forms of complicity which are more passive or otherwise different in nature than what is understood by the notion of participation. 

Recommendation: the Bill should be amended to clarify that complicity in torture is also an offence. This could be done, for example, by defining “participation” in terms of the Bill to include acts of omission, such as failing to intervene to prevent or punish torture, concealment after the fact, or other acts of complicity, or by adding the word “complicity” explicitly in Sections 4(1) or 4(2), in line with Article 4(1) of the Convention. 
Section 4(4) of the Bill does not fully reflect the extent of the absolute and non-derogable prohibition of torture as set out in the Convention, which states, in Article 2(2): “No exceptional circumstances whatsoever, whether a state of war or a threat of war, internal political instability or any other public emergency, may be invoked as a justification of torture.” The wording in the Convention (“whatsoever”) is clear that no exceptional circumstances of any kind, including any not related to any of the listed elements, can be invoked as a justification. The wording in Section 4(4) of the Bill is less categorical, which potentially could allow room for some other exceptional circumstance not listed here to be invoked as a justification.
Recommendation: that Section 4(4) be revised to make clear that no exceptional circumstances whatsoever, of any kind, including but not limited to those listed as illustration, may be invoked as justification for torture.

The UN Committee against Torture has repeatedly affirmed that no statute of limitations should apply to torture.
Recommendation: In order to reflect this in the Bill, it would be helpful to include, possibly as an additional paragraph to Section 4, an explicit provision that crimes under the Bill would not be subject to any such limitations.
Section 5 - Factors to be considered in sentencing
As noted above under definitions, the term “complainant” should be replaced with “victim” (see comment and recommendation above, under 1. Definitions).

Recommendations regarding certain of the listed aggravating factors:

Para (a): Racial discrimination is just one of the grounds of discrimination prohibited under international law. The Convention (Article 1) refers to “discrimination of any kind”. So it should be amended to refer to discrimination of any kind against the victim.
Para (b): As it is not just an individual’s mental health that may make them vulnerable, para (b) should be amended to refer also to the victim’s state of physical health.
Para (c): similarly, as it not just an individual’s physical disability that may make them vulnerable para (c) should be amended to refer also to any mental disability of the victim. 
Para (g): Torture can cause serious mental or psychological harm as well as serious physical harm, and the two are often inseparable. Accordingly para (g) should be amended to refer also to mental harm and/or to psychological harm.

Section 6 – Extraterritorial jurisdiction
Section 6(1)(c) should not be limited to persons “lawfully” within the territory of the Republic; it should apply to any person in the territory. 
Recommendation: in Section 6(1)(c) delete “lawfully”.

Section 8 - General responsibility to promote awareness

While this section importantly places a legal duty on the state to promote awareness, this should be not only among officials but among the general population too. There are also a number of other legislative measures that South Africa needs to take in order to comply with its other obligations under the Convention (see Part 2 of this note below). 

With regard to para (c) specifically (provide assistance and advice to victims of torture), the text should reflect the fact that an act of torture can cause harm not only to the individual who has been subjected to torture but also to their family members (see comments under Section 1- Definitions, above), and that those who have been harmed by acts of torture have a right to a remedy and reparation (see Part 2 below). 

Recommendation on para (c): the text should be amended to add “ … victims of torture and others affected by it, such as the victims’ family members, including about their rights to a remedy and reparation and how to exercise these rights”.
PART 2: Obligations under the Convention beyond the criminalization of torture

Bearing in mind the obligations of states parties under the UN Convention against Torture, we would like to recommend that those involved in reviewing the Bill currently before the Portfolio Committee on Justice and Constitutional Development consider the necessity to address obligations which will not be met under the scope of this Bill. These obligations are no less important or binding under the Convention. 

2.1 Legislation
Legislative measures which states parties to the UN Convention against Torture must enact are not confined to the criminalization of acts of torture in the narrow sense, which is the focus of the Bill as currently drafted. The additional legislation, beyond the scope of the Bill as currently drafted, which is necessary to ensure South Africa’s compliance with its obligations as a party to the Convention, is outlined below. 
Amnesty International would like to recommend that the current Bill is amended to include these additional measures, as well as to introduce new legislation or amend existing legal provisions where necessary and appropriate. These additional measures need to be legislated for without any further delay in order to ensure South Africa’s compliance with its obligations under the Convention. 

2.1.1 Inadmissibility of torture statements (Convention Art. 15)
Inadmissibility of confessions or any other statements obtained by torture, whether directly or indirectly, as evidence in any proceedings, except against a person accused of torture as evidence that the statement was made;
2.1.2 Criminalization of torture by non-state actors 

Prohibition and punishment of all acts, whether or not committed by or with the involvement of officials, where severe pain and suffering is inflicted, as per the Article 1(1) definition, and where existing legislation may not cover such situations; 
2.1.3 Ensuring all those responsible for torture are brought to justice 
By establishing in law criminal responsibility for torture (in the words of the UN Committee against Torture) “of both the direct perpetrators and officials in the chain of command, whether by acts of instigation, consent or acquiescence;” 
2.1.4 Criminalization of offences constituting cruel, inhuman or degrading treatment of punishment (Convention Art. 16)
Prohibition of at least those acts of ill-treatment which in the relevant context constitute – or in other contexts would have constituted - crimes under international law, whether committed by officials or by non-state actors; 
2.1.5 Non-refoulement (Convention Art.3) 

Prohibiting the return or transfer of any person out of South Africa to another state where there are substantial grounds for believing that he or she would be in danger of being subjected to torture, and ensuring fair procedures for determining whether such grounds exist; 
2.1.6 Reparations for victims and survivors (Convention Art.14)
Provisions for ensuring effective remedial reparations for victims and survivors in accordance with existing and emerging international standards, including restitution, compensation, rehabilitation, satisfaction and guarantees of non-repetition. 
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� � HYPERLINK "http://www2.ohchr.org/english/law/victims.htm" ��http://www2.ohchr.org/english/law/victims.htm�, where (1) "Victims" means persons who, individually or collectively, have suffered harm, including physical or mental injury, emotional suffering, economic loss or substantial impairment of their fundamental rights, through acts or omissions that are in violation of criminal laws operative within Member States, including those laws proscribing criminal abuse of power. (2) A person may be considered a victim, under this Declaration, regardless of whether the perpetrator is identified, apprehended, prosecuted or convicted and regardless of the familial relationship between the perpetrator and the victim. The term "victim" also includes, where appropriate, the immediate family or dependants of the direct victim and persons who have suffered harm in intervening to assist victims in distress or to prevent victimization.





� � HYPERLINK "http://www2.ohchr.org/english/law/remedy.htm" ��http://www2.ohchr.org/english/law/remedy.htm�, where it is noted under (8) For purposes of the present document, victims are persons who individually or collectively suffered harm, including physical or mental injury, emotional suffering, economic loss or substantial impairment of their fundamental rights, through acts or omissions that constitute gross violations of international human rights law, or serious violations of international humanitarian law. Where appropriate, and in accordance with domestic law, the term “victim” also includes the immediate family or dependants of the direct victim and persons who have suffered harm in intervening to assist victims in distress or to prevent victimization; and (9) A person shall be considered a victim regardless of whether the perpetrator of the violation is identified, apprehended, prosecuted, or convicted and regardless of the familial relationship between the perpetrator and the victim.
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