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	DEPARTMENTAL RESPONSES TO ISSUES RAISED ON THE SPATIAL PLANNING AND LAND USE MANAGEMENT BILL, 2012 

AUGUST 2012 [B14 - 2012 Re-introduced]





	 COMMENT FROM
	ISSUES RAISED
	DEPARTMENT RESPONSE

	1. City of Johannesburg (CoJ)
	Preamble:

· Should be shortened
	The current preamble does not detract from the Bill.  This suggestion may be considered if it is possible to shorten the Preamble without losing the important context of the Bill.

	
	Definitions: 

Many definitions require clarity and re-wording

· Applicant

· Day

· Environmental legislation

· Engineering services, including internal and external services

· Inclusionary housing

· Integrated Development Plan

· Land development

· Erf, land and site

· Municipality

· Open space

· Public place

· Publish

· Region

· Restrictive condition

· Township

· Zone

· Disadvantaged area

· Area/s in transition
	Definitions will be re-examined in detail, and a submission recommending changes will be made to the Portfolio Committee.

	
	Application of the Act:

· The intention of the White Paper was to have a single national legislation.  Why is provincial legislation necessary?

· Will municipalities be able to choose between applying the Provincial law or the National law?


	Provinces have concurrent powers to regulate matters provided for in Schedules 4 and 5 to the Constitution.  The National Act will provide a framework within which Provinces will create legislation that will respond to specific provincial requirements and circumstances. 

In the interim period while Provinces are preparing their legislation, municipalities will comply directly with the National Act.  Eventually, regulation of municipal spatial planning and land use management will occur through Provincial Acts, which will flow from and be consistent with the National Spatial Planning and Land Use Management Act.

	
	Spatial Planning System:

· The roles of the national and provincial spheres, in relation to the local sphere, need substantial clarification.

· The need for SDFs for all spheres will lead to confusion and will not be practical.  It is recommended that only municipalities should prepare SDFs, which will include the requirements of the national and provincial spheres.
	Agreed that the roles of each of the spheres of government need to be better defined.  There is however little that can be done in the Bill, Guidelines and other lower tools and instruments will be used for this.

National and Provincial SDFs are necessary to ensure that matters of national and provincial interest are dealt with.

	
	Development Principles:

· Timeframes must be provided for in Regulations
	This will be addressed on a case by case basis as we cannot have a one-size-fit-all situation. Further clarity is in the Draft Regulations to the Bill.

	
	Norms and Standards:

· The current provisions for the Minister to prescribe Norms and Standards are impractical.  It is recommended that the Minister prescribes norms and standards on a phased basis, supported by research and the availability of detailed information.
	We are in the process of identifying areas requiring norms and standards, as well as other supportive regulatory tools. They will all be supported by proper research.

	
	National and Provincial Support and Monitoring:

· Unclear how this support will be provided.

· Will municipalities be able to request support?

· Provincial interest must be clearly defined.


	Current National support to provinces and municipalities, primarily in the form of funding for legislation, SDFs, LUSs, and other required spatial plans will continue to be available. Monitoring tools and supportive systems – technical and institutional – such as the Integrated National Spatial Planning Information System (INSIMS), the SDF Technical Platform, Guidelines of SDF, etc as well as planned ones will be deployed to support and capacitate needy organs of state. 

National will continue to work collaboratively with provinces and municipalities to ensure alignment.

Provinces and municipalities will be able to request assistance.

	
	Spatial Development Frameworks:

· Chapter 4 needs to be reviewed – only municipal sphere should be required to prepare and adopt SDFs as part of municipal planning.

· Bill over-regulates Municipal SDFs, which are already dealt with as components of IDPs in terms of the MSA. 


	SDFs are necessary at national and provincial sphere to ensure that strategic spatial planning occurs for the country as a whole (section 4).

Section 20 (2) of the Bill clearly states that the municipal SDF must be prepared as part of the municipal IDP in terms of the MSA.

There is no contradiction of the provisions of the MSA relating to SDFs.

The Bill deals specifically with SDFs as a distinct component of the IDP, in a manner consistent with the MSA, and expands on the content and procedures relating to municipal SDFs (sections 20 and 21).

Departure from a municipal SDF is not a departure from the municipal IDP, as the SDF is a distinct element of the IDP regulated by this Bill.

	
	Municipal Planning Tribunal:

· Establishment of municipal decision making bodies already dealt with in MSA.

· Municipalities should have discretion over composition of Municipal Planning Tribunal.
	Bill makes specific provisions for a body to deal with municipal decisions on development applications.  This is an administrative function which occurs within the policy framework established by Councillors (SDF) and is therefore best dealt with by officials/appointees of Council.

	
	Appeals:

Sections of concern pertaining to grounds of appeal and Provincial Tribunals have been removed.
	Proposals to be made to PortCom based on options from the comments

	
	National Interest:

· National interest must be clearly spelled out so that applicants and municipalities know how to respond correctly.
	We are commissioning research on the intersection between ‘national interest’ and land use. The Bill provides for the Minister to enact criteria applicable after consultation with all. The municipalities and all will be in a better position after the research and proposed guidelines are published for comments.

This matter will also be addressed incrementally in norms and standards, and the proposed National SDF.

	
	Provision of engineering services:

· Appeal body to deal with disputes.

· Align with National Treasury policy.


	We have been cautious not to overstep the mandate on land use, and to avoid regulating matters within the purview of National Treasury. The National Treasury are currently busy with policy on this issue.

These provisions require review to ensure that the Bill does enter the realm of a Money Bill.

	
	Repeal of laws:

· Old order legislation requires repeal.
	Addressed by provincial legislation and transitional measures.

	2. Saldanha Bay

[incomplete copy of submission]
	Constitutionality:

· Bill goes beyond framework legislation into the realms of provincial planning and municipal planning.
	Bill is consistent with the Constitution, as certified by the State Law Adviser.

	
	Categories of spatial planning:

· S 5 (1) (c) – nature, scale and intensity should be clearly defined.

· S 5 (2) (b) – impractical for provinces to monitor LUSs
	Will be dealt with by norms and standards, and provincial legislation and regulations.

Provinces have a support and monitoring role, and must discharge this without attempting to control municipalities.

	
	Development Principles and Norms and Standards:

· Refer explicitly to intention to address historic imbalances based on race segregation.

· S 7 (a) (iii) – redress in access to land should be in SDFs

· S 7 (a) (vi) – value of land

· S 7 (e) – good administration may be constrained by lack of capacity and financial resources.
	This aspect is included in S 7 (a).

Noted for consideration.

This principle must be implemented to give effect to spatial justice.

Department is currently investigating support and capacity requirements to prepare for implementation of the Bill.

	
	Norms and Standards:

· Will the Minister consult with municipalities in the preparation of national norms and standards?
	Municipalities and all organs of state will be consulted. The Bill so provides.

	
	Review of LUS:

· LUS is not a forward planning instrument, and should not be subject to periodic revision.
	Review is necessary to ensure that the LUS is keeping abreast of planning trends and market requirements.

	
	Alignment of LUS and SDF:

· This will not be possible because a scheme gives rights while an SDF provides development guidance.
	Alignment is both possible and necessary to ensure that the LUS makes it possible to achieve the spatial vision spelled out in the SDF.

	
	Municipal Planning Tribunal:

· Composition of Municipal Planning Tribunal is not practical – exclusion of Councillors and inclusion of external members.

· Municipalities should be able to choose to appoint a Tribunal or a municipal committee.

· Tribunal will place additional financial burden on municipalities.
	Bill makes specific provisions for a body to deal with municipal decisions on development applications.  This is an administrative function which occurs within the policy framework established by Councillors (SDF) and is therefore best dealt with by officials/appointees of Council.



	
	Internal Appeals:

· May still resort to MSA Sec 62 appeal.

· Are appeal procedures available to party aggrieved by adoption of municipal SDF?
	This section requires review.  The department will make a submission with recommended changes.

	
	Schedule 2:

· Is this the full list?

· Municipalities should have the choice to adopt this list or compile their own.
	Schedule 2 is intended to benefit municipalities that do not have schemes as yet.

The list may be added to – S 1 (o).

	3. M E H Sulter and Son
	Timeframes:

· Need to be specified and adhered to.
	This will be addressed on a case by case basis as we cannot have a one-size-fit-all situation. Further clarity is in the Draft Regulations to the Bill.

	
	Exemptions:

· Public spaces/parks in less formal townships should be exempt from environmental impact assessments.
	Exemptions from provisions of other legislation may not be granted in this Bill.

	
	Consolidation of land:

· Should not require application.
	Application is required as consolidation may be part of a rezoning, or may result in higher development potential.  May also be necessary to impose new conditions.

	
	Repeal of Laws:

· Black Communities Development Act 4 of 1984 should also be repealed.
	Noted for consideration as part of transitional measures and provincial legislation.

	4. eThekwini Municipality
	Appeal Process:

· Does not appear to exclude MSA Sec 62 appeals

· No provision for appeal to external/independent body.
	This section requires review.  The department will make a submission with recommended changes.

	
	Municipal Planning Tribunal:

· Exclusion of Councillors should be dealt with in terms of delegation process.
	Councillors will control policy making process (SDF and spatial policy).

	
	Linking Bill to Provincial Acts:

· Schedule 1 deals with matters for provincial legislation, but apart from this there are no linkages within the Bill to provincial legislation.
	Sections 4, 5, 9 and 10 of the Bill also deal with provincial legislation.

	
	Framework Legislation:

· The Bill is too detailed to be framework legislation.
	Bill contains sufficient detail to be effectively implemented in all provinces and municipalities, including those without adequate experience in spatial planning and land use management, and those experiencing capacity and resource constraints.

	
	Regulations:

· No accompanying regulations.
	Draft regulations currently being prepared.

	
	Transitional Measures:

· No accompanying transitional measures (also necessary for aligning Bill with provincial legislation).
	Transitional measures currently being prepared.

	
	Development charges for environmental goods and services:

· Development charges should be extended to include environmental goods and services.
	Will be at the discretion of the municipality to the extent made possible by the National Treasury.



	
	Alignment with MSA:

· Closer alignment between SPLUMB and MSA required.
	Department will consider and make further submission in this regard.

	
	Intermediate plans:

· Bill must make provision for downstream plans below the municipal SDF.


	S 21 (l) (i) of the Bill makes provision for this – this could be re-drafted for clarity.

	
	Traditional Areas:

· Bill presents opportunity to bring traditional areas into mainstream spatial planning and land use management.
	Noted – Bill does achieve this S 12 (1) (h), S 23 (2), and S 24 (2) (c).

	
	Capacitating process:

· No detail provided on capacitating municipalities to implement Bill.
	Department is currently investigating support and capacity requirements to prepare for implementation of the Bill.

	
	Guidelines for implementation:

· Necessary for interpretation and application of the Bill.
	Work is currently being undertaken by the Department.



	
	Conflict in legislation:

· Which legislation takes precedence in the event of a conflict e.g. with NEMA, NBR?

· Who will hear an appeal in such a case?
	Approval in terms of SPLUMB does not remove the need to obtain approvals required by other applicable legislation.

Procedures for alignment of authorisations and joint decisions are still to be determined in discussions with relevant departments.

	5. Legal Resources Centre (LRC)
	Failure to include space for alternative development paradigms:

· Bill fails to address rural complexity.

· Bill fails to provide for effective participatory mechanisms for customary communities.

· Rights arising from customary law – relating to land and resources – are not recognised.

· Rural communities are not prioritised.

· Bill does not provide security of tenure for people on communal land.

· The provision for a Traditional Council to participate in the preparation of a municipal LUS allows for an undemocratically elected body to participate in municipal matters.
	Bill focuses on spatial planning and land use management, not land reform and land tenure issues – which are dealt with by other legislation.

Bill equally applicable to rural and urban communities. Yet the Department is commissioning research on the management and regulation of rural land use. The related tenure aspects will be explored and addressed in the Guidelines to be issued in terms of this legislation once passed and implemented.

The participation in planning policy (SDF, Precinct Plans, etc) and in land development management of persons in areas under traditional council or in rural areas is sufficiently attended to by the constant reference in the Bill to the public participation. The Guidelines on Municipal SDFs, for instance, buttresses this.

The Bill provides sufficient space for relevant authorities within all spheres to develop relevant policies and procedures to allow participation of communities in drawing up plans to address local community needs.

Responsiveness of each application to the development principles must be articulated by the applicant. Planning statements/Guides and Norms and Standards will also further give effect to the five principles enunciated in the Bill.

	
	Failure to include development principles relevant to the principle of sustainability:

· Bill fails to include generally accepted sustainable development principles.

· Does not include the balancing factors which influence the principle of sustainable development.

· Should set out the sustainability factors that must be considered in terms of each application.

· Departure from the SDF must be supported by a sustainability assessment.
	

	
	Recognition and promotion of customary forms of tenure:

· The Bill ignores communal tenure.

· Such communities are excluded from the discussion on development.
	

	
	Administrative justice:

· Sec 33 (1) of the Constitution not included in the Preamble.

· Conduct of the Municipal Planning Tribunal is also subject to promotion of administrative justice.

· There should be no qualification on the consideration of public participation [S 12 (1) (o)].

· Insufficient requirement for public participation in preparation of SDFs.

· S 51 violates the rights of the appellant.
	

	
	Mining:

· Special attention must be given to mining because of the huge impact on communities and their natural and social environments.
	We are commissioning research on the intersection between ‘national interest’ and land use. The Bill provides for the Minister to enact criteria applicable after consultation with all. The municipalities and all will be in a better position after the research and proposed guidelines are published for comments.

	6./7./8./20. City of Tshwane
	Definitions:

· Applicant

· Application

· Engineering services

· Inclusionary housing

· Land development

· Land use management system

· Executive authority

· Incremental upgrading

· Land use

· Land

· Open space

· Outdoor advertising

· Provincial roads

· Public place

· Open space

· Public open space

· Servitude

· Spatial Development Framework

· Township

· Zone

· Public participation process
	Definitions will be re-examined in detail, and a submission recommending changes will be made to the Portfolio Committee.

	
	Section 4:

· This is already adequately dealt with by the MSA.
	The Bill deals specifically with SDFs as a distinct component of the IDP, in a manner consistent with the MSA, and expands on the content and procedures relating to municipal SDFs (sections 20 and 21).

	
	Section 5:

· S 5 (1) (c) – does not appear to be consistent with Constitutional Court judgment definition of municipal planning.

· Provincial planning mandate is not defined.
	Agreed that the roles of each of the spheres of government need to be better defined.  The Bill is compliant with the ConCourt judgment.

Provincial legislation and SDFs are necessary to ensure that matters of provincial interest are dealt with.

	
	Chapter 2:

· No principle promoting integration of public transport and land use

· Guiding principles for government infrastructure investment from National Spatial Development perspective should be included.

· General principles should be applicable to all parties.

· S 7 (a) (vi) – may contradict S 25 of the Constitution.
	Addressed by the principle of efficiency – S 7 (c).

NSDP principles will reinforce urban bias of investment; document not updated. The provisions of the Bill dealing with SDF spells out the need to consider and plan for infrastructure including the resourcing elements.

S 7 (a) (vi) of the Bill does not contradict the constitution. This principle must be implemented to give effect to spatial justice.

	
	Section 8:

· Multiple sets of policies, frameworks, regulations, norms and standards, general principles and directives will generate confusion.


	This comment is based on a particular perspective and interpretation which may not be factually correct.

The implementation projects being prepared by the department will guide municipalities and prevent this situation from occurring.

	
	Section 9:

· More detail is necessary on how the monitoring process will be administered.


	National support will be available to provinces and municipalities, primarily in the form of funding for legislation, SDFs, LUSs, and other required spatial plans.

	
	Section 10:

· Provincial interest is undefined and may very well encroach on municipal planning.


	Provinces have a support and monitoring role, and must discharge this without attempting to control municipalities.

	
	Section 12:

· This is already adequately dealt with by the MSA.

· Review cycles of SDFs must be coordinated between spheres.


	The Bill deals specifically with SDFs as a distinct component of the IDP, in a manner consistent with the MSA, and expands on the content and procedures relating to municipal SDFs (sections 20 and 21).

Timeframes, including review cycles, will be addressed in the Regulations.

	
	Section 13:

· Should include provision for integration of transport planning and land use.
	May be established in principles and norms and standards, but otherwise better suited for inclusion in provincial and municipal SDFs.

	
	Section 17:

· Resolution of conflicts between SDFs at different spheres already provided by Intergovernmental Relations Framework Act.
	Conflict resolution provided for in this Bill is necessarily consistent with the Intergovernmental Relations Framework Act.

	
	Section 19:

· RSDF should include environmental issues that impact on spatial planning.


	This will be feasible where regions are defined on ecological or environmental management considerations.

	
	Section 21:

· Contents of municipal SDF must include climate change responses.

· Implementation plan does not need to include sector budgets.
	Noted for consideration.

SDF spatially integrates sector plans, therefore reflection of sector budgets in overall SDF implementation plan is useful.

	
	Section 22:

· No decision should be taken contrary to SDF, without first amending the SDF.
	Achieved by S 22 (1) – (2).

	
	Section 24:

· Development incentives should be in SDFs.


	Development incentives are provided for in SDFs – S 21 (l) (ii) – and provision is made for these to be further articulated in LUSs.

	
	Section 28:

· Distinction between scheme amendment and rezoning is not clear
	Noted for consideration. Amendments will be proposed to deal with this.

	
	Section 35 to 37:

· MSA deals with decision making and structures within a municipality, it not necessary to duplicate this in this Bill.

· Inclusion of private practitioners is problematic.


	Bill makes specific provisions for a body to deal with municipal decisions on development applications.  This is an administrative function which occurs within the policy framework established by Councillors (SDF) and is therefore best dealt with by officials/appointees of Council.

	10. AGRI SA
	Protection of prime and unique agricultural land:

· Necessary to ensure food security.

· Limited amount of prime and unique agricultural land which must be protected.

· Mining has huge impact on agricultural land and should not be permitted without due process.

· Prime and unique agricultural land must be defined in the Bill.

· Municipal SDFs should refer to prime and unique agricultural land instead of high potential agricultural land.

· S 28 (1) creates the opportunity for mining to occur without the consent of the land owner, which could impact on prime and unique agricultural land.

· Powers of the Municipal Planning Tribunal to approve the subdivision of land will conflict with the powers of the Minister of Agriculture with regard to the subdivision of agricultural land.

· The provision for non-impediment of function should be deleted.
	S 7 (b) (ii) establishes the protection of prime and unique agricultural land as part of the principle of spatial sustainability.

This will also further be dealt with in norms and standards, provincial legislation and provincial SDFs, as well as municipal SDFs and LUSs.

The provision for non-impediment of function does not contradict the constitution. This principle must be implemented to give effect to spatial justice.

	11. SALGA
	Consultation on the Bill:

· SALGA contends that there was no targeted consultation on key issues with the local government sector.
	There were workshops on the Bill in all provinces, to which municipalities were invited.

There were also direct engagements with SALGA, SACN and the larger municipalities.

	
	Constitutional Issues:

· Bill does not adequately recognise the constitutional powers of municipalities to undertake municipal planning.

· Schedule 1 encroaches on municipal planning.

· The powers of the Minister to regulate are too broad.

· The definition of national and provincial interest is inadequate.
	Agreed that the roles of each of the spheres of government need to be better defined.  

We do not agree that the powers of the Minister are too broad.

Provincial legislation and SDFs are necessary to ensure that matters of provincial interest are dealt with and further defined.

	
	Repeal of legislation:

· Insufficient repeal of old order legislation.

· Bill must guide how provincial legislation will deal with land use management in areas falling under traditional authorities.
	The department is providing direct support to provinces in the preparation of their legislation, and will guide the process of repealing old order legislation.

	
	Inter-relationships between different SDFs:

· It is not clear how the Bill will ensure alignment of SDFs at national, provincial and municipal spheres.
	This will be addressed as part of the support and monitoring function of national government (through the department).

	
	Land use schemes and existing property rights:

Need for guidelines on how LUSs will give effect to spatial strategy in SDFs.

Inadequate provisions in transitional arrangements to deal with existing rights and the lapsing of existing rights.
	This will be addressed through 2 projects currently being undertaken by the department – guidelines for municipal land use management and interim guidelines and transitional measures.



	
	Review of land use schemes:

· 5 year review cycle may be too onerous.

· Need provisions for non-compliance with review requirement.
	Review is necessary to ensure that the LUS is keeping abreast of planning trends and market requirements.



	
	Non-impediment of function:

· Will create conflict with NBR.


	The impact of certain development – e.g. provision of services and infrastructure, affordable or low income housing – is deemed to be detrimental to land values.  However, such development must be considered in the light of the broader public interest and the principles of spatial justice and sustainability.  In order to implement these principles, and achieve spatial restructuring, the loss of property value cannot be the only consideration in deciding on applications that are in the greater public interest.

Compensation becomes a consideration when there is proven substantial loss of amenity and value.

	
	Engineering services:

· How will fair and reasonable costs be determined?

· Inadequate definition of internal engineering services.

· How will development charges be determined?
	The department will engage National Treasury to finalise policy in this regard.

	
	Municipal Planning Tribunals:

· Municipal Systems Act and Municipal Structures Act cater adequately for decision making bodies.

· The mandatory requirement for private sector representation on tribunals is not supported.

· Municipalities must decide on who serves on tribunals.


	Bill makes specific provisions for a body to deal with municipal decisions on development applications.  This is an administrative function which occurs within the policy framework established by Councillors (SDF) and is therefore best dealt with by officials/appointees of Council.

Councillors will be responsible for preparation and adoption of SDFs and LUSs.

	
	Development principles, norms and standards:

· Difficult to apply at municipal sphere.
	The department will provide guidance for municipal land use management.

	
	Definition of national and provincial interest:

· Need to define when an application will need to be considered in terms of national or provincial interest.
	This will be addressed in Regulations and norms and standards, as well as in national and provincial SDFs.

	
	Intergovernmental support and municipal capacity:

· No comprehensive strategy to address municipal capacity challenges.
	Department is currently investigating support and capacity requirements to prepare for implementation of the Bill.

	
	Intergovernmental relations in decision making:

· Other spheres of government should join as parties to applications, and not become involved in municipal decision making.

· Municipalities should still make the final decision.
	Procedures for alignment of authorisations and joint decisions are still to be determined in discussions with relevant departments.



	
	Transitional arrangements:

· Inadequate measures to deal with DFA applications submitted before 18 June 2012 but not yet finalised.

· What legislation will be used by municipalities in the interim period before this Bill and/or provincial legislation is enacted?
	Interim guidelines and transitional measures are currently being prepared by the department.

	13. SACPLAN
	Cross-sectoral legislation:

· The Bill is an opportunity to introduce integrative legislation that includes key sectors such as environment.
	The focus of the Bill is spatial planning and land use management, and integrative instruments such as SDFs are provided for.  The Bill also makes provision for the Minister to prescribe norms and standards at the request of other Minsters – S 9 (3) – and for alignment of authorisations – S 30.

	
	Development and Planning Commissions:

· The Bill needs to make provision for the establishment of provincial development and planning commissions.
	This may be addressed by the provinces in their respective legislation.

	
	Major Hazard Installations:

· The Bill must refer to Major Hazard Installation regulations as this will impact on spatial planning and land use management at municipal sphere.
	Noted for consideration.

	
	Land Development Management:

· Bill provides for delegation to officials, who should be registered with SACPLAN.
	This dealt with by the Planning Profession Act.

	14. Gauteng Provincial Government Department of Economic Development
	Repeal of laws and transitional arrangements:

· Contradictory old order legislation for spatial planning and land use management will remain until repealed.

· Bill, once enacted, should only be brought into operation after legislation has been enacted in each province.
	Law reform in this area will only be complete when the provinces enact legislation to repeal laws which are in effect provincial laws.

It is not practical for one sphere to wait for the other. 



	
	SDFs:

· SDFs are guiding instruments and the requirement for land use decisions to be consistent with SDFs may undermine spatial planning.
	We do not agree. SDFs are strategic spatial plans and inform the land use schemes. Necessary that they are not only linked but consistent with each other. If the SDF can be disregarded willy-nilly then we would have undermined a key policy thrust of this Bill.

	
	Appeals:

· Internal appeal mechanism is unsatisfactory.

· Appeal mechanism places appeal decision in hands of Councillors.
	This section requires review.  The department will make a submission with recommended changes.

	
	Timeframes:

· S 44 provides that the Minister may prescribe timeframes, while Schedule 1 allows provincial legislation to establish timeframes.
	The overall requirements for timeframes will be established in the regulations to the Bill.

	15. Royal Bafokeng Nation
	Public Participation:

· Bill does not make adequate provision for public participation in decision making.
	Bill sets out minimum requirements for public participation, which may be added to by provinces and municipalities.

	
	Communal/Tribal Land:

· Bill does not specifically address communal/tribal land.
	Bill is applicable to all land in the country.

	
	Right of Appeal:

· S 51 (3) negates the right of appeal.
	Noted for consideration.

	
	Impact of mining:

· Mining must be considered to be a land use like any other.

· Municipal planning includes the determination of mining as a land use at municipal sphere.

· Land owners must give consent for the rezoning of land for mining.
	Mining is subject to the full provisions of the Bill.

	16. ESKOM
	Exemptions:

· The Bill should make provision for exemptions for national service providers.

· The provisions for national interest should be broadened.

· In cases where decisions from more than one municipality are required, how will conflict be resolved?

· Eskom currently enjoys exemptions in terms of provincial ordinances.


	Municipalities are the decision makers in terms of their constitutional powers.

Responsibility for resolution of conflicts lies with the Minister.

We are commissioning research on the intersection between ‘national interest’ and land use. The Bill provides for the Minister to enact criteria applicable after consultation with all. The municipalities and all will be in a better position after the research and proposed guidelines are published for comments.

This matter will also be addressed incrementally in norms and standards, and the proposed National SDF.

	
	Repeal of Laws:

· Bill does not repeal provincial ordinances.

· What is the relationship between SPLUMB and ordinances?


	Provincial legislation in terms of SPLUMB will repeal ordinances.

SPLUMB, when enacted, will prevail over provincial ordinances.

	
	Bulk engineering service providers:

· Will Eskom be required to make application to Municipal Planning Tribunals (including upgrading of existing infrastructure)?


	Eskom will be required to make application to municipal planning tribunals in the context of municipal planning powers.

Eskom planning and requirements must be integrated into municipal SDFs. 

It may however be possible for certain classes of ESOM applications to be exempted from normal applications if so defied in a municipal land use scheme or it amounts to a matter of national and provincial interest.

	17. SAPOA
	Regulation of Provincial Planning:

· Bill does not adequately define municipal planning, provincial planning, and national planning.

· Need standardised regulation of content and procedures for preparation, adoption and amendment of provincial SDFs.

· SPLUMB does not establish adequate basis for intervention in provincial planning.
	There are constitutional limits intervention in Provincial Planning may be deemed necessary.

	
	Regulation of Municipal Planning:

· In addition to the Bill, municipal planning will continue to be regulated by provincial ordinances, until they are repealed.  This creates potential for conflict.


	Applications must be brought in terms of SPLUMB and provincial legislation when it is in place.

SPLUMB, when enacted, will prevail over provincial ordinances.

	
	Powers and functions and relationships between spheres of government:

· SPLUMB does not establish an unambiguous framework within which each sphere of government can exercise its respective planning powers.
	The department recognises that more work needs to be done on defining the relationships between the spheres of government in the context of the Bill.

	18. Chamber of Mines
	General:

· Minerals are area-bound.

· Mining extends across boundaries.

· Mining is in the national interest and affects the economic interest of the country.

· Vested land use and development rights have been acquired and exist under current statutory provisions.

· Mining is a unique land use typology.

· Municipalities cannot in advance determine the optimal situational context for future mining potential.

· Mining should continue to enjoy exemptions.

· Alternatively, mining should be given special treatment in the national interest.


	Mining, like any other land use, is subject to regulation in terms of the Constitution and other legislation, and is hence subject to municipal planning.

We are commissioning research on the intersection between ‘national interest’ and land use. The Bill provides for the Minister to enact criteria applicable after consultation with all. The municipalities and all will be in a better position after the research and proposed guidelines are published for comments.

This matter will also be addressed incrementally in norms and standards, and the proposed National SDF.

	19. Western Cape Provincial Government Department of Environmental Affairs and Development Planning
	National Development Plan/ National SDF:

· Bill should take its cue from the NDP.

· Role of National Planning Commission in drafting national SDF must be clarified.
	The National SDF will be informed by the NDP, and will include the NPC in the drafting process.

	
	Land Development:

· Jurisdiction and role of national government in the process of land use applications should be more clearly defined.
	The department recognises that more work needs to be done on defining the relationships between the spheres of government in the context of the Bill.

National and provincial interest will be addressed in Regulations and norms and standards, as well as in national and provincial SDFs.

	
	Framework Legislation:

Bill should guide

· Transformational and inclusionary norms, standards, policy directives to govern all planning and development related decision making.

· Alignment with other relevant national legislation, e.g. MSA.

· Structures, systems and institutions to guide spatial transformation.

· Transitional arrangements to guide municipalities.

· Speedy and sustainable planning and development related decision making.
	The Bill achieves these through principles, norms and standards, regulations, and provisions for SDFs and LUSs.

	
	Infringement of Functional Areas of Provincial and Municipal Legislative Competence:

· Bill encroaches into provincial and municipal competencies.

· Bill does not foster the autonomy of local government.


	The department recognises that more work needs to be done on defining the relationships between the spheres of government in the context of the Bill. However this need not be all in the Bill.

The Bill recognises the constitutional competence of the provinces to regulate, so long as that is within and consistent with the national legislation.



	
	Definition of Municipal Planning:

· Inadequate definition of municipal planning.

· Limitation placed on municipal planning where the nature, scale and intensity of development bring it within the scope of provincial planning.

·  Exclusion of municipal control over land use that is in the national or provincial interest.
	

	
	Definition of Provincial Planning:

· Bill no longer expressly recognises provincial development management functions.
	

	21. Deon Barry Poortman
	Delegations:

· Unclear what types of applications will be dealt with by officials.
	This will be determined by municipalities.

	
	Municipal Planning Tribunal:

· At least one member should be a registered planner.

· Other development related professions should also be represented on Tribunals.
	Composition of the Tribunal will be determined by municipalities in accordance with the provisions of the Bill.

	
	Appeals:

· Should be dealt with by provinces.

· Alternatively, a municipal appeal tribunal needs to be established.
	This section requires review.  The department will make a submission with recommended changes.

	
	Repeal of laws:

· Not comprehensive enough.
	Provincial legislation in terms of SPLUMB will repeal ordinances.

	
	Rural complexity:

· Bill fails to specifically address rural complexity.

· Does not address security of tenure for rural communities.

· Does not address customary tenure and rights of customary communities.
	Bill equally applicable to rural and urban communities. Yet the Department is commissioning research on the management and regulation of rural land use. The related tenure aspects will be explored and addressed in the Guidelines to be issued in terms of this legislation once passed and implemented.

Municipalities will make specific determination in their SDFs and LUSs to deal with local complexity.

The Bill does not directly address land reform and land tenure issues.

	22. Community Law Centre 
	General:

· Need to define national and provincial interest.

· Need to clarify legal status of municipal SDF.

· Clarify the role of environmental assessments in relation to land use applications.

· Clarify the status of SPLUMB in traditional areas.


	National and provincial interest will be addressed in Regulations and norms and standards, as well as in national and provincial SDFs.

The municipal SDF is a legally established policy instrument that guides subordinate plans, LUSs and decision making.

SPLUMB is applicable over the entirety of the municipal area, which incorporates tribal/communal land.

	23. Du Plessis Hofmeyr Malan
	Provides general commentary on the Bill.


	Comments noted.

	24. South African Geomatics Institute (SAGI)
	General:

· Regulation is increasing costs of planning and increasing turnaround times.

· Tenure upgrading does not form part of municipal planning.

· Consolidation of land should not require application.

· Many municipalities have never undertaken municipal planning and will therefore face capacity constraints – this may result in longer timeframes.

· Timeframes for applications must be specified.

· Land use may be changed by Municipal Planning Tribunal despite any other law to the contrary.

· Not clear how development charges will be implemented.

· S 51 (3) should be deleted.
	Bill does not regulate professional fees or municipal tariffs.

Department is currently investigating support and capacity requirements to prepare for implementation of the Bill.

Subdivision and consolidation of land is considered to be development and is therefore subject to municipal planning regulation.

Regulations will address timeframes.

Change of land use by Tribunal follows procedure established by municipality.

Development charges will be implemented in terms of National Treasury policy.

Appeal provisions will be reviewed.

	25. Louw van Biljon
	Sustainable human settlements:

· Bill falls short of promoting sustainable human settlements.

· There is no definition of sustainable development.
	Principles will be built upon through norms and standards, which will address specific principles in more detail.

	26. Isandla Institute
	General:

· Bill does not promote integrate approach to urban informality, spatial inequality and environmental sustainability.

· Bill pursues önesize fits all” approach.

· There will be a reliance on norms and standards, so a clear programme of public engagement must be outlined.

· Spatial justice and urban land reform must be prioritised.

· Environmental principles must be integrated into principles and approach.

· Local government in the spatial planning system is inadequately conceptualised.

· Lack of clarity about intergovernmental relationships within the spatial planning system.

· Department of Cooperative Governance is suggested as the appropriate custodian of the Bill.
	Comments are noted.

	27. Afesis
	Capacity:

· Not enough professionals to undertake spatial planning and land use management functions.
	Department is currently investigating support and capacity requirements to prepare for implementation of the Bill.

	
	General:

· Zoning scheme approach excludes poor people.

· Department of Cooperative Governance is suggested as the appropriate custodian of the Bill.

· Insufficient repeal of laws.
	Comments are noted.

	28./29./30. Socio-Economic Rights Institute of South Africa/Planact/

DAG/BESG
	General:

· Insufficient public comment process.

· Department of Cooperative Governance is suggested as the appropriate custodian of the Bill.

· Insufficient repeal of old order legislation.

· Lack of profession capacity to implement Bill.

· Mixed use zoning should be promoted.

· Municipalities should be the centre of planning to promote integrated development.
	Comments are noted.

	31./32. KwaZulu Natal Provincial Government Department of Cooperative Governance and Traditional Affairs
	General:

· Lack of intergovernmental cooperation and participation in the drafting of the Bill.

· Municipal Planning Tribunal – constitutional concern of “assigned” planning powers to tribunal of officials and private persons.

· National government cannot impede right of municipality to administer municipal planning.

· Tribunals should be optional; expensive option – support staff, time.

· Internal Appeals – constitutionally valid?  [Constitution S33 (3) (a)]

· Provincial appeal structure preferred by Provinces.

	There have been many engagements with KZN COGTA.

Provisions relating to appeals require review.  The department will make a submission with recommended changes.

Municipal Planning Tribunals operate under delegated authority from the municipal council.

Other comments are noted.
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