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	COMMENTS ON THE NEW VERSION OF THE BILL



	Clause 1 
S1 
	Provisions related to Prospecting & Mining

The National Environmental Laws Amendment Bill, 2012 should cater for amendments to be made to the schedule contained in the National Environmental Management Amendment Act, 2008 (Act No. 62 of 2008). 
Clarity should also be provided to indicate that pending the commencement of the Mineral and Petroleum Resources Development Amendment Act, 2008 environmental authorisation must be granted in respect of non-mining-specific activities listed in the NEMA 2010 EIA Listing Notices (Listing Notice 1, 2, and 3) (e.g. removal of indigenous vegetation within a critically endangered or endangered ecosystem).  
This abovementioned clarification is sought to prevent further litigation between organs of state pending any discussions to amend the current procedure which is to come into force after the date of commencement of the Mineral and Petroleum Resources Development Amendment Act, 2008. In this regard, it is noted that the provincial departments of environmental affairs have not been party to any discussions with regard to law reform relating to this issue. 
	 

	S1 Definition: “competent authority”

	The definition currently reads: ‘“competent authority’, in respect of a listed activity or specified activity, means the organ of state charged by this Act with evaluating the environmental impact of that activity and, where appropriate, with granting or refusing an environmental authorisation in respect of that activity;”. 
The reference to “listed activities” in the definition is problematic because “listed activities” is defined as “when used in Chapter 5, means an activity identified in terms of section 24(2)(a) and (d)”. 
The definition of “specified activities” in turn reads “when used in Chapter 5, means an activity as specified within a listed geographical area in terms of section 24(2)(b) and (c)”. 
The definition of “environmental authorisation”, reads “when used in Chapter 5, means the authorisation by a competent authority of a listed activity or specified activity in terms of this Act, and includes a similar authorisation contemplated in a specific environmental management Act”. 

In others words, although the EIA process is the process to be used to inform a waste management licence and atmospheric emission licence, the Licencing Authorities in terms of the Waste Act and Air Quality Act are not included in the definition of competent authority. 

The definition should be amended, in line with the proposed amendments to s28 of NEMA, to read “in respect of activities which require environmental authorisation, means the organs of state charged with reviewing or deciding an application for environmental authorisation.”
	The definition should be amended to read “in respect of [listed activity or specified activity, means the organ of state charged by this Act with evaluating the environmental impact of that activity and, where appropriate, with granting or refusing an environmental authorisation in respect of that activity;”] activities which require environmental authorisation, means the organs of state charged with reviewing or deciding an application for environmental authorisation.” 
This would then include NEM:WA and NEM:AQA

	S1 Definitions: 

“environment”

&

“sustainable development”

& 

Section 23
	While the “environment” consists of the social, economic and ecological environment, the wording in the NEMA at times implies that the “environment” is separate from social and economic aspects. For instance the definition of “sustainable development” reads “means the integration of social, economic and environmental factors into planning, implementation and decision making so as to ensure that development serves present and future generations”. This should read “…social, economic and ecological factors…”. 

Similarly, the reference in s2(4)(i) to “The social, economic and environmental impacts of activities, including disadvantages and benefits, must be considered, assessed and evaluated, and decisions must be appropriate in the light of such consideration and assessment.” should read “social, economic and ecological impacts…”.  
In addition to the above, the reference in s23(2)(b) to “identify, predict and evaluate the actual and potential impact on the environment, socio-economic conditions and cultural heritage…”. This should read “…impacts on the ecological conditions, socio-economic conditions and cultural heritage…”. 

While the abovementioned sections should be amended, the definition of “environment” should also be amended to read ““means the surroundings within which humans exist which consist of the ecological, social and economic environment, and that are made up of - (i) the land, water and atmosphere of the earth; (ii)
micro-organisms, plant and animal life; (iii) any part or combination of (i) and (ii) and the interrelationships among and between them; and (iv)
the physical, chemical, aesthetic and cultural properties and conditions of the foregoing that influence human health and wellbeing.”
	Amend the definition of “environment” to read: “means the surroundings within which humans exist which consist of the ecological, social and economic environment, and that are made up of - (i) the land, water and atmosphere of the earth; (ii) micro-organisms, plant and animal life; (iii) any part or combination of (i) and (ii) and the interrelationships among and between them; and (iv) the physical, chemical, aesthetic and cultural properties and conditions of the foregoing that influence human health and wellbeing.  

Also amend the definition of “sustainable development” and s2(4)(i) and s23(2)(b). 

	S1 Definition: 

“listed activities”
	The definition of “listed activities” reads “when used in Chapter 5, means an activity identified in terms of section 24(2)(a) and (d)”. 
This definition excludes the other listing notices in terms the Waste Act and Air Quality Act. The definition should be amended to read “when used in Chapter 5, means an activity identified in terms of this Act or any of the specific environmental management Acts as an activity which requires environmental authorisation.”
	The definition of “listed activity” should be amended to read “when used in Chapter 5, means an activity [identified in terms of section 24(2)(a) and (d)] identified in terms of this Act or any of the specific environmental management Acts as an activity which requires environmental authorisation.”

	S1 Definition: “specific environmental management Act”
	The proposed amended definition of “specific environmental management Act” incorrectly refers to “Environmental Conservation Act, 1989 (Act No. 73 of 1989)”. 

A clause could also be inserted to highlight that other Acts may also in future be added to the list of Acts regarded as SEMAs. 


	This must simply read “Environment Conservation Act, 1989 (Act No. 73 of 1989)”.

A clause could also be inserted to highlight that other Acts may also in future be added to the list of Acts regarded as SEMAs. 



	Clause 2

Amending S11 of Act 107 of 1998


	Why are municipalities excluded in the preparation of an environmental implementation plan, when they also exercise this function, which may affect the environment.
	Include a section where a municipality must prepare an environmental implementation plan within one year of this Act taking effect and at least every five years thereafter. The plan must be aligned to the provincial implementation plan.

	Clause 3
Inserting S16A(1)  in Act 107 of 1998

	Amend the reference in this section to the “National Environmental Law Amendment Act, 2012” to the “National Environmental Laws Amendment Act, 2012”. 

	16A. (1) The Minister must within four years of the coming into operation of the National Environmental Laws Amendment Act, 2012, prepare and publish a national environment outlook report for the Republic and at intervals of not more than four years thereafter.

	Clause 3

Inserting S16A(3) in Act 107 of 1998
	It is not clear why strict adherence to these reports being submitted within 4 years (s16A(3)(b)) is necessary in respect of municipalities when submission of such a report is voluntary. 
	

	Clause 3

Inserting S16A(4)  in Act 107 of 1998
	Concerns have been raised that s16A(2) requires an MEC to “prepare and publish a provincial environment outlook report which must contain the information determined by the Minister in terms of subsection (4)”. Such a report is required to be submitted within 4 years of the coming into operation of the National Environmental Laws Amendment Act, 2012, but there are no time periods within which the Minister is required to determine the information required to be submitted in respect of such report ito subsection (4).  
	Consider including a time period within which the Minister must publish the information required ito subsection (4). Alternatively, change “must” into “may” in subsection (4).  

	Clause 4
Inserting S24(2A) in Act 107 of 1998

	S24(2A)(c) “Where the prohibition or restriction affects the exercise of a power that the MEC has in terms of this Act, the prohibition or restriction contemplated in paragraph (a) may be published in the Gazette after consulting the MEC affected by the prohibition or restriction notice.” 
The Minister is required to consult with the MEC ito s24(2A)(e) and publish in Gazette. Why then is s24(2A)(c) necessary? There is also a concern over the use of the term ‘may’ in the section.  
There is a concern that this provision may impede on the MEC’s concurrent powers.  Consider amending S24(2A)(c) to read “in consultation with” rather than “after consulting”. Alternatively, strengthening the consulting requirements ito ss24(2A)(e).  
	S24(2A)(c) “Where the prohibition or restriction affects the exercise of a power that the MEC has in terms of this Act, the prohibition or restriction contemplated in paragraph (a) [may] must be published in the Gazette [after consulting] in consultation with the MEC affected by the prohibition or restriction notice.”


	Clause 4
Amending s24(10)(a) of Act 107 of 1998
	Amend ‘and’ in s24(10)(a) to an ‘or’ towards the end of the sentence. 


	‘‘(i) develop or adopt norms or standards for activities, sectors, geographical areas, listed activities, [or] for any part of an activity, sector, geographical area or listed activity or for a combination of those activities, [contemplated in terms of subsection (2)(d)] sectors, geographical areas [and]or listed activities.’’.


	Clause 5
Amending S24C of Act 107 of 1998

	The deletion of the “exclusion” raised concerns about a very wide interpretation of “will take place within an area protected by means of an international environmental instrument” because the definition of “international environmental instrument” is widely defined as “means any international agreement, declaration, resolution, convention or protocol which relates to the management of the environment”.  

It could for instance be argued that some of the things regulated in a biosphere reserve (proclaimed in terms of UNESCO agreements) will now have to be decided by National. In addition to this, most of the Western Cape falls inside the Cape Floral Kingdom which is a proclaimed world heritage site.  

In addition to the above, the phrase “relates to the management of the environment” itself could be very widely interpreted, especially when read with the often general wording of a convention, the effect of which is that the Minister would be responsible for granting environmental authorisations in respect of a large number of applications which were not intended to be dealt with at this level.   
	The implications for this removal should be considered. 

	Clause 5

Amending S24C(4) of Act 107 of 1998 
	The insertion of the proposed provision that will empower the Minister to take a decision away from an MEC if an MEC missed timeframes, raises concerns about unnecessary impeding of Provinces concurrent powers. 

What about when MEC has delegated the decision making powers to the Department? In those situations, surely the applicant should be applying to the MEC to take the decision. 
	Nothing stops an MEC and Minister reaching an agreement in terms of s24C(3) that the Minister may deal with (take over) an application
and finalise it if a Province is battling to finalise it.

An alternative to the proposed amendment is that the Minister should request reasons for the delay from the MEC upon the request of an applicant, and after considering the reasons provided by MEC for the delay decide whether to take the decision on the application.

	Clause 6

Amending S24E of Act 107 of 1998
	‘‘(c) provision is made for the transfer of rights and obligations [when there is a change of ownership in the property], if required.’’.
Concerns have been raised that the words “if required” will create confusion.  
	Consider omitting the words “if required”. 

	Clause 7

Amending S24F of Act 107 of 1998
	Waste management listed activities were expressly included in the previous draft, this would have meant that there would no longer be the need to rely on the legal interpretation of s5 of the NEM: WA read with the definition of “environmental authorisation” and equating the definition of a “waste management activity” in NEM:WA with the definition of “listed activity” in NEMA in order for this section to apply. 

The amendments specifically including NEM:WA in s24G have been included in the latest draft but not NEM:AQA. Therefore someone could apply for rectification ito s24G but their actions contravening either NEM:WA or NEM:AQA aren’t potentially an offence ito s24F.  

For ease of reference please see below the relevant definitions and sections:

(NEMA) s24F(1) Notwithstanding any other Act, no person may—

(a) commence an activity listed or specified in terms of section 24(2)(a) or (b) unless the competent authority or the Minister of Minerals and Energy, as the case may be, has granted an environmental authorisation for the activity; 

(NEMA) S24(2) The Minister, or an MEC with the concurrence of the Minister, may identify—

(a) activities which may not commence without environmental authorisation from the competent authority;

(NEMA) “environmental authorisation”, when used in Chapter 5, means the authorisation by a competent authority of a listed activity or specified activity in terms of this Act, and includes a similar authorisation contemplated in a specific environmental management Act;
(NEMA) “listed activity”, when used in Chapter 5, means an activity identified in terms of section 24(2)(a) and (d);
(NEM:WA) S5(1) This Act must be read with the National Environmental Management Act, unless the context of this Act indicates that the National Environmental Management Act does not apply.

(NEM:WA) “waste management activity” means any activity listed in Schedule 1 or published by notice in the Gazette under section 19, and includes — …

The issue then arises that the Minister published the list of Waste Management Activities under section 19(1) of the NEM:WA and while s24(2)(a) allows the Minister to identify activities which may not commence without environmental authorisation, the activities provided for in the NEM:WA were not listed or specified in terms of section 24(2)(a) or (b).
It is also not clear why the wording “or the Minister of Minerals and Energy, as the case may be,” is required when the section refers to competent authority. 
	The new draft has left this section un-amended. Thus, the uncertainty will remain as to whether s24F applies to NEM:WA and NEM:AQA. But the amendments specifically including NEM:WA have been included in s24G. 

Consider amending s24F(1) as follows:

(NEMA) s24F(1) Notwithstanding any other Act, no person may—

(a)
commence an activity listed or specified in terms of section 24(2)(a) or (b), which includes an activity listed or specified in terms of a specific environmental management Act, unless the competent authority [or the Minister of Minerals and Energy, as the case may be,] has granted an environmental authorisation for the activity; 



	Clause 7

Amending S24F(2)(e) of Act 107 of 1998 
	It must be determined whether a s31L Compliance Notice can be issued for non-compliance with a norm or standard. This will have implications for whether or not there are any administrative enforcement mechanisms available to enforce compliance.  
	Ensure that the current wording of s31L(1)(a) will permit a Compliance Notice to be issued for non-compliance with a norm or standard for non-listed activities. 

	Clause 8

Amending S24G(1) of Act 107 of 1998
	S24G‘‘(1) On application by a person who— 

(a) has [committed an offence in terms of section 24F(2)(a)] commenced with a listed or specified activity without an environmental authorisation in contravention of section 24F(1);” 

The current proposed wording of s24G and s24(10)(a) would not permit someone who has commenced with an activity in contravention with a norm or standard developed for non-listed activities to apply for rectification. Section 24F(1)(a) relates to commencement with a listed or specified activity without environmental authorisation and s24F(1)(b) deals with a listed activity which does not require environmental authorisation when done in terms of an applicable norm or standard. The proposed amendments to s24(10)(a) read with the proposed s24F(2)(f) mean that it would be an offence for someone to commence with a norm or standard developed for non-listed activities but s24G does not permit them to apply for rectification. 
	‘‘(1) On application by a person who— 

(a) has [committed an offence in terms of section 24F(2)(a)] commenced with a listed or specified activity without an environmental authorisation in contravention of section 24F(1) or commenced with an activity in contravention with a norm or standard developed in terms of section 24(10); 



	Clause 8

Amending S24G of Act 107 of 1998 
	The proposed insertion of s24G(1)(b) is not needed if the abovementioned amendments to s24F(1) are made so as to include similar activities listed or specified in terms of a specific environmental management Act. 

We have also noted that NEM: AQA was not similarly included in both the previous and current draft. This will prevent someone who has committed an offence ito NEM:AQA from applying for s24G rectification. Has a policy decision been made not to permit s24G authorisations to be granted by the relevant competent authority (which in most cases will be the relevant municipality)?  


	

	Clause 8
Amending S24G of Act 107 of 1998
	Consider including the words “or continued” after commenced in s24G(1)(a). This would allow for a subsequent owner of a property in respect of which a listed activity was previous commenced with and themselves continue with the listed activity without authorisation to apply ito s24G. 


	Consider including the words “or continued” in the section as follows:

S24G (1) On application by a person who—

(a) has [committed an offence in terms of section 24F(2)(a)]
commenced {or continued} with a listed or specified activity without an environmental authorisation in contravention of section 24F(1);

(b) has commenced, undertaken or conducted a waste management activity without a waste management licence in terms of section 20(b) of the National Environmental Management: Waste Act, 2008

(Act No. 59 of 2008), {See previous comment to delete s24G(1)(b)}

the Minister, Minister of [Minerals and Energy] Mineral Resources or MEC concerned, as the case may be, may direct the

applicant to—



	Clause 8
Amending S24G(4) of Act 107 of 1998 
	There is no definition of “emergency response situation”. This will make it extremely difficult for enforcement officials as they will have to refute claims from members of the public claiming that they commenced with a listed activity in order to protect human life or the environment. 
Having regard to the above, it is foreseeable that this provision will be manipulated by transgressors in order to avoid having to pay the administrative fine.  

Consider amending the wording so that the s24G administrative fine will not be payable when someone is directed to undertake a listed activity in terms of s30 of the NEMA. This will ensure that members of the public contact the relevant authority in order to ascertain whether they regard the situation to be an emergency in terms of which a directive can be issued which would direct certain activities to occur without environmental authorisation. This procedure would also ensure that only those activities that are required to be undertaken to address the emergency situation are undertaken and not the whole development. 
	‘‘(4) Subsection (2A) is not applicable to a person contemplated in

subsection (1)(a) who has commenced with a listed or specified activity when directed to do so in terms of section 30 [in an emergency response situation in order to protect human life or the

environment].’’.

	Clause 10

Amending S24O of Act 107 of 1998 
	Consider amending subsection 24O(1)(b)(vii) to read take into account “any comments received from organs of state [that have jurisdiction over any aspect of the activity which is the subject of the application]  charged with the administration of any law which relates to the activity in question.”

While s24O(1)(c) refers to “organ of state charged with the administration of any law which relates to the activity in question”, subsection (2), (3) and (4) only refers to state departments. 

This should be amended to organ of state so as to include Municipalities.

	Subsections (2), (3) and (4) should be amended to refer to organs of state charged with the administration of any law which relates to the activity in question” rather than “State department that administers a law relating to a matter affecting the environment”.


	Clause 11
Amending S28 of Act 107 of 1998 
	The proposed amended s24G(4) states that the administrative fine is excluded if a person has commenced with a listed or specified activity in an emergency response situation in order to protect human life or the environment (see comments above relating to this section).
It should be considered whether a similar exclusion for criminal liability should be included in s28A when a directive is issued in terms of s28 or s30. There is an interpretation that permits a directive issued in terms of s28 (and/or s30 with the necessary changes to these comments) to direct someone who has caused or may cause significant pollution or degradation of the environment and wants to responsibly proceed to take the measures without having to obtain environmental authorisation if those measures will trigger a listed activity. In such situations only those measures which are required to remedy the on-going significant pollution or degradation will be permitted without obtaining prior environmental authorisation. The remainder of the steps to be taken ito the directive (i.e. non-urgent steps) should follow either a s24 or s24G application route depending on the circumstances.

The issue then arises as to whether the person directed to undertake such measures will be committing an offence ito s24F(1) {commencement with listed activity without environmental authorisation} in addition to potentially contravening the proposed s28A(1) {breach of their duty of care}. The matter is further complicated in that if the person does not comply with the directive they will be committing an offence ito the proposed s28A(2) {failure to comply with s28 directive}.  

In other words, it should be possible to direct someone to commence with a listed activity in terms of a s28 and/or s30 directive without such person being criminally liable. Such a person should still be liable for an offence in terms of s28A for negligence, if applicable. 

Accordingly, it should be made clear that it will not be an offence ito s24F if someone commenced with a listed or specified activity in accordance with a directive issued in terms of s28 or s30. 

Given the proposed amendments to s24G which enables someone to apply once they have ‘commenced’ with a listed activity and not upon ‘committing an offence’ ito s24F(2)(a), a decision will have to be made whether the legislation should allow the person to apply ito s24G(as amended by this Bill) in respect of those activities they were directed to undertake. Alternatively, whether an exclusion should be made from paying the s24G(2A) administrative fine in respect of those activities they were directed to undertake (see proposed changes with respect to s24G(4) above).  

A further change may also be needed to s30 and the definition of “emergency incident”. See comment below. 
	

	Clause 13

Amending S30 of Act 107 of 1998 
	See comments above related to sections 24F, 24G & 28. 

The current wording of s30 is problematic because it is interpreted by some to mean that s30 cannot be used to address floods or any other natural disaster. This is a major concern for many Municipalities and other authorities.

Consider amending the definition of “incident” to be in line with the wording in the Disaster Management Act, which defines “incident” as “a progressive or sudden, widespread or localised, natural or human-caused occurrence which–  (a) causes or threatens to cause– (i) death, injury or disease; (ii) damage to property, infrastructure or the environment; or (iii) disruption of the life of a community”.

Similar wording could be used for “incident” ito the NEMA:  “means a progressive or sudden, widespread or localised, natural or human-caused occurrence which causes or threatens to cause – 

(i) serious danger to the public; 

(ii) pollution of or detriment to the environment; or 

(iii) serious damage to property or infrastructure.  

Consider amending s30(1)(b) which deals with “responsible person” by inserting an additional subsection which reads “(iv) any other person directed in terms of subsection (6) to urgently take steps to address the incident.” This is to allow that even the land owner or the person in control of the land can be directed in terms of s30 to take urgent steps e.g. if there was a flood.

The above amendment will create the appropriate level of flexibility to respond to emergencies. The fact that such action is still subject to being directed, will prevent inappropriate actions from being taken.  This amendment must also be read in conjunction with the other proposed amendments contained herein. 


	Consider amending the definition of “incident” to read: “means a[n unexpected] progressive or sudden, widespread or localised, natural or human-caused occurrence[, including a major emission, fire or explosion leading to serious danger to the public or potentially serious pollution of or detriment to the environment, whether immediate or delayed] which causes or threatens to cause – 

(iv) serious danger to the public; 

(v) pollution of or detriment to the environment; or 

(vi) serious damage to property or infrastructure.  

(b) “responsible person” includes any person who -

(i) is responsible for the incident;

(ii) owns any hazardous substance involved in the incident; [or]
(iii) was in control of any hazardous substance involved in the incident at the time of the incident; or

(iv) any other person directed in terms of subsection (6) to urgently take steps to address the incident



	Clause 18

Amending S48 of Act 107 of 1998 
	Please note that we are in agreement with the proposed changes to s48 of the NEMA.  
	“This Act is binding on the State [except in so far as any criminal

liability is concerned].’’.


___________________________

Signature of manager responsible for comments

Date:

Comments noted and supported.
__________________________





Head of Department






Date:
Comments noted and supported.
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