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19 April 2012
DEPARTMENT RURAL DEVELOPMENT
ATT:  MR. SUNDAY OGUNRONBI
Sir/Ms
INPUT INTO THE REVISED SPLUMB DATED 26 APRIL 2012 RECEIVED ON 1 JUNE 2012
Further, to our original detailed submission that dated 6 June 2011 and our further oral submissions at the workshop together with the co-ordinated comments of SALGA, which we participated in we herewith wish to submit the comments as indicated hereunder; comments which are based on only the revisions of 26 April 2012;

We have to point out again that the principles which must be taken cognisance of before commenting on this version of the Bill is: 
· “Municipal planning” is within the sole preserve of the local authority.

· It is unnecessary and it creates conflicts to legislate on matters that are adequately covered by legislation in so far as delegations, committees, IDP’s and SDF’s are concerned.

The legislation is drafted for local government as the biggest role player in the implementation of land use management and planning.
We note that only two major changes were made in the revised bill.
1. DETAILED COMMENTS

We note that the version dated 26 April 2012 differ only in 2 major aspects from the version that was presented to us which was dated 21 February 2012.  The detailed comments which addressed the operational and practical difficulties which we have with the bill have not been addressed or included.  These issues include matters regarding the definitions, word choice and gaps that may be created.  Suffice to say that these concerns remain and may have severe impact on whether the Bill shall be capable of being implemented in line with the purpose of the act in setting a uniform system, since it shall become open to interpretation.

2. COMMENT ON THE REVISED BILL
2.1
Roles and responsibilities and Provincial Legislation
Although an admirable attempt was made to deal with the roles and responsibilities of the different spheres of government, the content of the Bill does not address major concerns that arise out of Schedule 1 of the Bill which we will address hereunder.

We can only reiterate the comments made as part of our collective submission to SALGA:
“For E.g. there is still reference in the preamble to the legislation to “municipal planning” being primarily  within the duties of the local authority, we reiterate that the constitutional court judgement made it clear that it is in fact, within the sole preserve of the local authority to deal with municipal planning.

Read together with Schedule 1 (which indicates what the provincial authorities may legislate on), there is a clear indication that interference shall still be tolerated by the National Department in so far as municipal planning is concerned.  

We can point out that Schedule 1 inter alia states that “Provincial legislation regulating land development, land use management, township establishment, spatial planning, subdivision of land, consolidation of land, the removal of restrictions and other matter related to provincial planning and municipal planning”.  

This should ideally specify that they may make legislation in this regard but all of the above shall be executed and determined by the local authority.  (Please see our detailed comments previously provided in this regard).  Municipal planning includes all of the above and should be within the executive authority of the local government.

It is the opinion of the City of Cape Town that in fact legislation with regard to municipal planning (based on the provisions of section 155(7) of the Constitution should in fact be drafted and enacted by the local authority by virtue of a by law.  We have not pursued this argument previously, but we believe that it may have merit.

Although it is now accepted by the Department that the bill is framework legislation, we are concerned that the framework legislation does not express itself strongly enough with regard to curbing provincial interference into processes, procedures and administrative and executive implementation of their plans and policies.  Schedule 1 provides very wide powers of interference by provinces in municipal planning.”
2.2
Municipal Tribunals and their composition

It is the opinion of the City of Tshwane and this appears to by SALGA as a collective that, the current administrative, legislative and executive structures that are proposed by the Municipal Structures Act, 117 of 1998 and the Municipal Systems Act, 32 of 2000 caters for decision making bodies within all the provinces of the Country.  

More importantly it provides for the flexibility which may be required to create these structures within the different provinces and local authorities within the provinces.  The bill should also exclude the provinces from interfering in the manner in which the decision making bodies are to be established.  Having had the benefit of the DFA Tribunal with membership outside of the municipality we have experienced the interference and interest of the private sector in deciding matters related to development applications.  

The City of Tshwane is therefore not in favour of any external membership and is vigorously opposed to the inclusion of the private sector currently proposed in the provincial legislation as well.  We may also point out that payment and the sustainability of such membership is extremely questionable.  We further point out that the MSA makes provision for external technical advisors should they be required.  Please refer to section 160 of the Constitution of South Africa in this regard.
We also point out that the provision under proposed section 40(7)(f) which provides for the Municipal Tribunals to be able to determine “its own jurisdiction” is dangerous since, decision making shall be in the hands of officials.
2.3
Appeals Tribunals

This appears to be the any major amendment together with the transitional arrangements that can be found in the version of 26 April 2012.

The provisions of section 51 still do not make sense.  The administrative burden to the “executive authority” to deal with appeals shall be enormous.  The executive authority cannot be burdened in this manner by dealing with planning appeals for the whole of the jurisdiction of the municipality.  A scenario shall be created where instead of dealing with the business of the day within a municipality there time and effort shall be spent on dealing with only these matters.

Planning legislation should deal with an appeal mechanism specific to planning applications.  Further, we can only reiterate that the appeal mechanism suggested does not make sense in view of the fact that the decision maker of first instance includes the private sector, while the appeal body is based on section 62 of the MSA, and only relies on councillors to take decision on appeal.  

Further, it may be argued that such an appeal makes the Council both gamekeeper and poacher.  The City of Tshwane is in favour of the model suggested by the Gauteng Planning and Development amendment bill, which is an inter-municipal appeal tribunal consisting of municipal officials from different Council’s.  With the exception of any external membership which may be suggested and in fact in the current format, gives greater decision making powers to the private sector due to its ratio.

The municipal planning definition as crystallised by the Constitutional Court excludes not only province from encroaching into its power to decide municipal planning, but also the private sector.
Points 2.4 – 2.11 confirms the comments to SALGA by the COT and remains critical
2.4
Land Use Schemes and existing property rights.

The transitional arrangements that are suggested with regard to the manner in which existing property rights are to be dealt with in our opinion shall create claims against the local authority, without any effort at drafting provisions on dealing with such claims.  We suggest that the existing rights be dealt with the same manner in which it is dealt with in the Town Planning and Townships Ordinance, 15 of 1986 in that the rights shall remain in place of a period of 15 years.

2.5
Repeal of parallel legislation

We have remaining concerns around the fact that the Less Formal Township Establishment Act, Act 70 of 1970 and the Black Community Development Act shall still be in operation.  We believe that if the bill is enacted all of the application that were submitted should be dealt with in terms of the SPLUMB which makes sufficient provision for a programmatic approach to the implementation of the existing applications and in the absence of provincial legislation the submission of new application in this regard.  The regulations should also assist with a smooth transition in dealing with these applications.

2.6
Development principles, compulsory norms and standards

We are concerned with the number of opportunities at different levels of government to set norms and standards, enact different guidelines policies and principles.  We are inundated with policies and principles which become difficult to implement on a day to day basis on site specific applications and to incorporate these into our Spatial Planning Policies.  The understanding from the White Paper process and the promise captured in the preamble of the bill itself are the rationalisation of guiding documents and legislation.  We do not believe that the bill delivers on these promises.

2.7
Derogation of property values

This remains a concern with regard to the conflict that it may create with Section 7 of the National Regulations and Standards Act, 1984 (as amended).
2.8
Review of Land Use Schemes

The timeframes are not feasible even for the bigger metro’s, especially in view of the geographical area of the City of Tshwane that is the biggest geographical area for any local authority within the country.

2.9
Intergovernmental support – read with SDF hereunder
A distinction should be made between intergovernmental support to assist local governments that are not in a position to comply with their obligations in terms of the bill and assistance with regard to resolution of conflict.

Intergovernmental support as it relates to the preparation of land use schemes IDP’s and SDF’s and the implementation thereof, should have a specific threshold requirement of only being necessary if requested by the relevant local authority or if the local authority is clearly not in a position to execute its obligation with regard thereto.

We anticipate that the assistance with conflict resolution may be mainly with regard to the interpretation of national and provincial interests.  The interpretation of SDF’s and which of the policies and principles should prevail in the interpretation of policies, guidelines and principles.  We are of the opinion that the Intergovernmental Relations Framework Act, 13 of 2005, adequately addresses processes to resolve disputes and conflicts in this regard.

What is of grave concern is the provision dealing with decisions that are inconsistent or not with SDF’s which shall create in our opinion conflicts.  We will address the provision in the bill dealing with the interpretation conflict hereunder.

We would also like to refer to section 49(5) of the bill where provision is made for two types of scenarios where national interest is involved for the national department to either join as a party to the application or they may take the decision themselves.  This may create unnecessary conflict and we suggest that all matters where both national and provincial interest may be involved that the relevant department only join as a party to the decision instead of taking the decision which may be contrary to the principle of the Council being the decision maker of first instance.

2.10
Engineering Services and the payment of development charges (contributions)

We foresee that section 40 and in particular 40(3) and (4) will create a great number of issues due to the manner in which the provisions are written.  It refers to “fair and reasonable costs” that shall require that some or other form of opinion shall have to be expressed as to what constitutes fair and reasonable costs.  We are not convinced that it is within the power of the Department Rural Development to amend for all intents and purposes the provisions of the MFMA and suggest that this be referred to the relevant department who drafted the MFMA for their comment.

More often than not provincial roads are affected by development applications and no provision is made in the bill to deal with a possible provincial engineering contribution for the upgrading of these roads.  Private roads are also not covered in so far as internal engineering services are defined as services to be taken over by the local authority, which is not done in all instances.  The trend being that private services are being maintained by legal entities in certain townships.

2.11 
Synchronising planning initiatives at national, provincial and local level.

This is one of the major concerns that we would like to raise.  We believe that the MSA adequately covers the drafting, content, public participation and implementation of Spatial Planning and we see no reason why the provisions of the MSA have to be repeated, amplified or amended through this bill or for that matter provincial legislation.  

The inclusion of “spatial planning” as one of the aspects which provincial planning may legislate on,  in terms of Schedule 1, will provide for a third process of forward planning documentation over and above the MSA and the bill.  

This in our opinion is unacceptable and should be rationalised to leave it up to the MSA to legislate regarding Spatial Planning.  The cycles shall obviously be a matter of concern if all three pieces of legislation provides for the same thing.

2.11.1
Compliance with the SDF’s of a local authority.

Over and above the submissions above the City of Tshwane would like to provide specific comments on the manner in which the SDF are regarded as guidelines and the enforceability thereof.

Section 21(1) states that “A planning tribunal or any other authority required or mandated to make a land development decision in terms of this Act or any other law dealing with land development, may not make a decision which is inconsistent with a Municipal Spatial Development Framework”

However, this provision is immediately negated by the content of subsection (2) which states that they “may depart from the provisions of a Municipal Spatial Development framework if – 

(a) site specific circumstances justify a departure from the provisions of such Municipal Spatial Development Framework;  or

(b) the application of the Municipal spatial Development Framework under particular circumstances will lead to illogical or unintended result.”
To include a provision as vague as (2)(b) cannot be considered.  Who shall determine what shall lead to “illogical and unintended results”?  This concept is too vague and can be argued over some length of time and shall still not be mooted to a satisfactory conclusion.

We refer you to the provisions of section 35 of the MSA which states that the executive authority of the Council is bound by the provisions of the IDP and consequently the SDF’s.  The provisions of the bill are contrary to the said section in the MSA.  Although we agree that the SDF’s are to be guidelines, the seriousness with which these documents are regarded and adhered to must be clear from the bill unlike the manner in which certain decisions were taken in terms of the DFA by the GDT which lead to the litigation in the constitutional court.

2.12
Transitional arrangements:  DFA tribunals will continue to process all applications submitted prior to the repeal of the DFA.

This is our most 

As indicated at the workshop, it is the opinion of the City of Tshwane that Chapter V and VI of the DFA cannot exist after the 17th of June 2012 and that the applications that were submitted shall be incapable of being finalised through that legislation.  
We are in the process of obtaining a legal opinion in this regard, but suffice to say that contrary to the press statement released by Rural Development, Adv. Alan Liversage who was party to the constitutional matter dealing with the DFA, provided an opinion to the SAACPP which confirms and supports the opinion of the City of Tshwane which we also understand is shared by the City of Johannesburg.

We would like to support the proposal that the DFA applications that were approved prior to 17 June 2012 be dealt with and finalised in terms of the SLUMB which provides enough programmatic processes to deal with these applications and which can also be amplified in terms of the regulations that are currently drafted.  
Hoping the above reflects the discussions at the workshop.
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