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WRITTEN RESPONSES TO THE PORTFOLIO COMMITTEE ON TRADE AND INDUSTRY

CO-OPERATIVES AMENDMENT BILL, 2012
22 AUGUST 2012
	Clause of Bill
	Section of Act;   heading and actual text as per Bill (or Act)
	Party or remarks
	Comment 
	the dti response

	1
	Preamble
Inclusion of the 7  Co-operatives principles Page 40 Line 1
	NUMSA, SACTWU 


	The Bill should strengthen the provision of the Co-operatives Act No 14 of 2005 by including the 7 principles for the establishment of cooperatives. 
	Agree with insertion of 7 co-operative principles in the Bill. The Bill recommends the amendment of the preamble to include the internationally accepted 7 co-operative principles. The 7 principles are listed in the Bill under Preamble – Page 40 lines 1 to 42 

























































































	1
	1. Definitions, Purpose and Application of Act
“(b)‘annual accounting

report’ means a document

containing financial

statements, a social report and the management decision report;”
Page 3, line 1

	IRBA, SAICA, SAIPA and Pretorium Trust


	Financial statements, social report and management report are not defined in the Act and there is also no indication on what must be included in these reports.

In terms of IAS 1, the international Accounting Standards a complete set of financial statements should include: [IAS 1.10]

· a statement of financial position (balance sheet) at the end of the period

· a statement of comprehensive income for the period (or an income statement and a statement of comprehensive income)

· a statement of changes in equity for the period

· a statement of cash flows for the period

· notes, comprising a summary of accounting policies and other explanatory notes

Social reports and management reports are not accounting reports.

SAIPA recommend section should refer to: ANNUAL REPORT means a document containing financial statements, a social report and a management report.

IRBA recommend that the financial statements and other reports (social and management report) be separated.  

SAIPA request that definitions be included for financial statements, social report and management report and that the annual financial statements and other reports be separated.  Assurance can only be provided on statements that are prepared in line with a framework.


	The dti agree with the proposal to change the wording of the ANNUAL ACCOUNTING REPORT to ANNUAL REPORT.

The companies Act 71 of 2008 defines financial statements as follows:

‘‘financial statement’’ includes—

(a) annual financial statements and provisional annual financial statements;

(b) interim or preliminary reports;

(c) group and consolidated financial statements in the case of a group of companies; and

(d) financial information in a circular, prospectus or provisional announcement of results, that an actual or prospective creditor or holder of the company’s securities, or the Commission, Panel or other regulatory authority, may reasonably be expected to rely on”
The dti cannot accept the companies Act definition for financial statements.  

The dti also cannot not accept the IAS definition in its totality because it will be too onerous for especially categories A and B primary co-operatives.

The dti can accept part of the IAS definition to read as follows:

‘‘financial statement’’ includes—

· a statement of financial position (balance sheet) at the end of the period

· an income statement 
· a statement of changes in membership shares for the period

· a statement of cash flows for the period

· notes, comprising a summary of accounting policies and other explanatory notes

Financial statements should be prepared by the Management of the Co-operative or person appointed by the co-operative Management to prepare the financial statements.

Social and management decision reports can be defined as follows:
“Social report” is a report that assesses the social impact and ethical performance of the co-operative in relation to its stated vision, mission, goals and the code of social responsibility of the co-operative.
Social report should be prepared by the Management of the co-operative.

“Management decision report” is defined as a report that assesses compliance to legislative as well as the co-operative’s constitutional requirements by the co-operative. 
The management decision report should be prepared by the Management of the co-operative. 

Section 47(4) (Page 14 line 15) requires the Minister to publish a reporting system framework for co-operatives in the Gazette.  A task team has already been established to develop this reporting system framework for co-operatives and IRBA, SAICA and SAIPA are part of this task team.  The definitions are derived from the draft reporting frameworks developed for social and management decision reports.  


	1
	1. Definitions, Purpose and Application of Act
“(b) ’audit’ means

objectively examining and evaluating the annual accounting report, in accordance with prescribed

or applicable auditing

standards, with the objective of expressing an

opinion as to its fairness or

compliance with an identified reporting

framework and applicable statutory standards;”
Page 3 Line 4

	IRBA, SAICA and SAIPA
	The term “audit” is defined in the Auditing Professions Act (APA).  The Companies Act, 2008 refers to the APA definition. We believe that having another definition would confuse the market and even the auditors themselves.  The Co-operatives Act cannot override the APA.

Definition as per APA:
“audit” means the examination of, in accordance with prescribed or applicable auditing standards-

(a) financial statements with the objective of expressing an opinion as to their fairness or compliance with an identified financial reporting framework and any applicable statutory requirements; or 

(b) financial and other information, prepared in accordance with suitable criteria, with the objective of expressing an opinion on the financial and other information;
..”fairness of compliance”: for the auditor to express an opinion on whether the “financial statements fairly present” or are presented in all material respects with the identified “financial  reporting framework depends whether the financial reporting framework is an acceptable general purpose framework, or special purpose framework that may be specified by a regulator.  IRBA will forward the recently issued SAAPS 2 (Revised) Financial Reporting Frameworks and the Auditor’s Report recently issued by IRBA that clarifies the financial reporting framework generally acceptable in South Africa for purposes of an audit or independent review.

IRBA recommend that the sentence be rewarded as: 

.. “an identified financial reporting framework and applicable statutory standards the requirements of the Co-Operatives Act and regulations pursuant thereto”; 

SAICA recommend the inclusion of the definition as per APA, no 26 of 2005

SAIPA recommend that the definition for Audit should be as defined in the APA.  Cannot refer to “audit” if it is not performed by an auditor.

The regulations should clearly distinguish between (i) an audit; (ii) an independent review; and (iii) non audited financial statements


	The dti agrees to align with the Companies Act by referring to the APA definition for audit as it relates to financial statements, however the definition must also cover the social and management decision reports.  The reporting system framework for co-operatives will require that the audit should cover (i) financial statements, (ii) social report; and (iii) management decision report.  But the APA definition does not require an audit to cover social and management reports and it is therefore important the legal drafting of the definition for “audit” cover audit in terms of (i) financial statements, (ii) social report; and the (iii) management decision report without creating unnecessary confusion.  
The definition for ‘audit’ as per the Companies Act 71 of 2008 read as follows: 

‘‘audit’’ has the meaning set out in the Auditing Profession Act;


	1
	1. Definitions, Purpose and Application of Act
“(c) ’auditor’ means a registered auditor as contemplated in the Auditing Professions Act”

Page 3 Line 12
	SAIPA
	This definition is correct as it refers to the APA however when seen in context of the other sections of the Act and regulations it poses a conflict.  Hence the recommendations made above.
	Definitions aligned with APA and IAS.

	1
	1. Definitions

“(e) ‘auditor’s annual

accounting report’ means an annual accounting report

examined and evaluated by

an auditor”
Page 3 Line 16
	IRBA, SAICA and SAIPA
	There is a difference between the annual financial statements and the auditors’ report. The proposed definition does not make this distinction and as a result will cause confusion. The auditor report expresses an opinion as to the fairness or compliance with applicable reporting standards while the annual financial statements includes the statement of comprehensive income, the balance sheet, notes to the balance sheet, statement of

equity and the cash flow statements.
SAIPA recommend that this should refer to the audited financial statements or audited report.

SAICA, IRBA and recommend that there be two separate definitions of “audit report” and “annual financial statements”.  Audit report means that report issued by the auditor which contains the opinion on whether the annual financial statements present fairly or comply with applicable reporting frameworks.  In terms of IAS 1, the International Accounting Standards a complete set of financial statements should include: [IAS 1.10] 

· a statement of financial position (balance sheet) at the end of the period
· a statement of comprehensive

income for the period (or an

income statement and a statement

of comprehensive income)
· a statement of changes in equity for the period

· a statement of cash flows for the period

· notes, comprising a summary of accounting policies and other explanatory notes
It should be clarified on what should be included in a co-operative’s financial statements.
	Agree with proposal to change AUDITORS ANNUAL ACCOUNTING REPORT to AUDITED REPORT

The audited report should not be limited to financial statements but should also cover the social and management decision reports.  The reporting system framework for co-operatives will require that the audit should cover (i) financial statements, (ii) social report; and (iii) management decision report.
A framework for social and management decision reporting for co-operatives is being developed and IRBA, SAICA and SAIPA are part of the task team working on this. These frameworks will be incorporated in the regulations. 



	1
	1. Definitions, purpose and application of Act
“(e)’Board’ means the Board of the Agency established by section 91G;”

Page 3 Line 18
	Pretorium Trust


	Definition in Subsection 1 and Section 50(3). Page 15 Line 43. 

Subsection 50(3) refers to the “board” which in the context of the subsection is referring to the board of directors of a co-operative while the word “board” is defined in Subsection 1 of the Bill as being the board of the agency 
	The Co-operative Development Agency is a government component and does not have a board.  The definition should read as follows: 

’Board of directors’ means the board of directors as elected by the members of the co-operative at the annual general meeting or as by a temporarily statutory arrangement. 

	1
	1. Definitions, purpose and application of Act
“(j)‘independent review’ means an objective review and assessment of an annual accounting report in accordance with prescribed or applicable standards, with the objective of

expressing an independent

assessment or review as to fairness or compliance of the report prepared in

accordance with an identified reporting

framework and applicable statutory requirements;” 

Page 3 Line 57 
	IRBA, SAICA and SAIPA
	An independent review is a type of assurance provided in terms of the Auditing Standards. This is defined in the International Standard on Review Engagements (ISRE) 2400 Engagement to review financial statements. In terms of the Companies Act, 2008 Regulation 29(3) of the Companies Regulations state that an independent review should be performed in line with ISRE 2400. For consistency between legislation and to reduce confusion it would be advantageous that

the definition of independent review refers to ISRE

2400.
In the Companies Act of 2008 independent reviews are expected to be performed in accordance with the requirements in ISRE 2400.

Neither an audit or a review can be performed without there being an acceptable financial reporting framework applied by the entity, in this case the relevant co-operative.

Secondly the independent review does not provide the same level of assurance as an audit, and the independent reviewer can merely express a negative conclusion and the wording of the review conclusion where a fair presentation financial reporting framework is applied is likely to be:

· “Based on the review procedures performed, nothing has come to their attention to indicate the financial statements do not fairly present in accordance with the relevant financial reporting framework..”

Or where a compliance financial reporting framework is applied the wording of the review conclusion will be worded:

· “Based on the review procedures performed nothing has come to their attention as to indicate the financial statements have not been prepared in all material respects in accordance with the relevant financial reporting framework …”
SAICA and IRBA suggest that the reference to independent review is amended to refer to the International Standard on Review

Engagements (ISRE) 2400.
IRBA recommend that independent review be defined as follows

‘Independent review means’ an assessment of the financial statements with an objective to conclude, through performing preliminary inquiry, and analytical procedures, and evaluating the sufficiency and appropriateness of evidence obtained, whether anything has come to the attention of the practitioner that causes the practitioner to believe the financial statements are not prepared in all material respects, in accordance with an applicable financial reporting framework” 
	The dti agreed to define financial statements and a task team has already been established to develop a reporting system for co-operative and IRBA, SAICA and SAIPA are part of this task team. 

The following provisions have been made for independent review in the Companies Act 71 of 2008:

“ 30 (7) The Minister may make regulations, including different requirements for different categories of companies, prescribing—

(a) the categories of any private companies that are required to have their respective annual financial statements audited, as contemplated in subsection

(2)(b)(i); and

(b) the manner, form and procedures for the conduct of an independent review other than an audit, as contemplated in subsection (2)(b)(ii)(bb), as well as the professional qualifications, if any, of persons who may conduct such reviews.”

AND 30(2)(b)(ii)(bb) reads:

“independently reviewed in a manner that satisfies the regulations

made in terms of subsection (7) unless exempted if it is a private

company and—

(AA) one person holds, or has all of the beneficial interest in,

all of the securities issued by the company; or

(BB) every person who is a holder of, or has a beneficial

interest in, any securities issued by the company is also

a director of the company unless the company has only

one director, and that director is a person contemplated

in section 69(12).”
The following provision has been made for independent review in the Companies Regulations. 

Regulation 29 (3) reads

“A company to which this regulations applies must have its annual financial statements independently reviewed in accordance with ISRE 2400”
The dti accepts the proposal by IRBA for a definition of independent review but with the inclusion of social and management reports. 

‘Independent review’ means an assessment of the financial statements as well as social and management decision reports with an objective to conclude, through performing preliminary inquiry, and analytical procedures, and evaluating the sufficiency and appropriateness of evidence obtained, whether anything has come to the attention of the practitioner that causes the practitioner to believe the financial statements, social reports and management decision reports are not prepared in all material respects, in accordance with an applicable reporting framework”
The reporting system framework for co-operatives will require that the independent review should cover (i) financial statements, (ii) social report; and (iii) management decision report.  

	1
	1. Definitions, purpose and application of Act

“(j)‘independent

reviewer’ means a person registered with an accredited professional body contemplated in

Chapter III of the Auditing Profession Act, who does not have a personal

financial interest in the cooperative

or a related or

inter-related co-operative;”
Page 4 Line 1 
	IRBA, SAICA and SAIPA
	The definition of an independent reviewer is very limited. Currently the only body accredited with regards to the APA is SAICA, the South African Institute of Chartered Accountants. The way that this section is worded only allows SAICA members to perform this independent review. Even registered auditors with the IRBA would not be included, should they not be SAICA members.

The Companies Act, 2008 specifically states that for companies with a Public Interest Score between 100 and 350 the independent review can be done by SAICA members and Registered Auditors with the IRBA.
Independent reviews for companies with a Public

Interest Score below 100, therefore small companies can be performed by SAICA members, Registered Auditors with the IRBA and also members other professions recognized as accounting officers in terms of the Close Corporations Act. 

Extract from the Companies Act, 2008

Regulation 29

“(4) An independent review of a company’s annual

financial statements must be carried out––

(a) in the case of a company whose public interest

score for the particular financial year was at least 100, by a registered auditor, or a member in good standing of a professional body that has been accredited in terms of section 33 of the Auditing Professions Act; or

(b) in the case of a company whose public interest

score for the particular financial year was less than 100, by––

(i) a person contemplated in paragraph (a); or
(ii) a person who is qualified to be appointed as an

accounting officer of a close corporation in terms of section 60 (1), (2) and (4) of the Close Corporations Act, 1984 (Act No. 69 of 1984).”

Included in Annexure A please find a list of all

professional bodies recognized as accounting officers in the Close Corporations Act, 1984
SAICA: The dti should consider who should perform the independent review and whether members of the other professional bodies recognized in terms of the Close Corporations Act, 1984 and Companies Act, 2008 who are all accounting officers should not be included.

Suggested amendment:
“Independent reviewer means a

(i) registered auditor, or a member in good standing of a professional body that has been accredited in terms of section 33 of the Auditing Professions Act, or

(ii) a person who is qualified to be appointed as an accounting officer of a close corporation in terms of section 60 (1), (2) and (4) of the Close Corporations Act, 1984 (Act No. 69 of 1984).”
SAIPA recommend that the section refers to the Independent reviewer as per Companies Act 71 of 2008 Regulation 29 (1)(a) and should define the levels in Section 26 of the Bill (Section 29 of the principal act)  
	The dti agrees with comment that the scope for independent reviewers should be broadened not to limit it to SAICA members only.

Independent reviewer is not defined in the Companies Act but is defined in the Regulations as follows:
“29(1) (a) “independent reviewer means a person referred to in regulation 29(4)”

“29(4) An independent review of a company’s annual financial statements must be carried out –

(a) In the case of a company whose public interest score for the particular financial year was less than 100, by a registered auditor, or a member in good standing of a professional body that has been accredited in terms of section 33 of the Auditing Professions Act, or

(b) In the case of a company whose public interest score for the particular financial year was less than 100, by  –

(i) a person contemplated in (a); or

(ii) a person who is qualified as an accounting officer of a close corporation in terms of 60 (1), (2) and (4) of the Close Corporations Act, 1984 (Act No. 69 of 1984)

Section 60 (1), (2) and (4) of the Close Corporations Act, Act No. 69 of 1984 reads as follows:

60.(1) No person shall be appointed as or hold the office of an accounting officer of a corporation, unless he is a member of a recognized profession which-

(a) as a condition for membership, requires its members to have passed examinations in accounting and related fields of study which in the opinion of the Minister would qualify such members to perform the duties of an accounting officer under this Act;

(b) has the power to exclude from membership those persons found guilty of negligence in the performance of their duties or of conduct which is discreditable to their profession; and

(c) has been named in a notice referred to in subsection (2).

[Sub-s. (1) amended by s. 9 (a) of Act 81 of 1992.]

(2) The Minister may from time to time publish by notice in the Gazette the names of those professions whose members are qualified to perform the duties of an accounting officer in

terms of this Act.

(4) A firm as defined in section 1 of the Public Accountants' and Auditors' Act, 1991 (Act 80 of 1991), and any other firm may be appointed as an accounting officer of a corporation, provided each partner in the latter firm is qualified to be so appointed.

The dti agrees to accept the definition for independent reviewer as defined by SAICA.

“Independent reviewer means a

(i) registered auditor, or a member in good standing of a professional body that has been accredited in terms of section 33 of the Auditing Professions Act, or

(ii) a person who is qualified to be appointed as an accounting officer of a close corporation in terms of section 60 (1), (2) and (4) of the Close Corporations Act, 1984 (Act No. 69 of 1984).”


	1
	1.Definitions, purpose and application of Act

“(j)‘independent

reviewer’s annual

accounting report’ means an annual accounting report

reviewed and assessed by an independent reviewer”
Page 4 Line 5
	IRBA, SAICA and SAIPA
	This definition is causing confusion between the report that the independent reviewer will issue that contain the opinion and the annual financial statements that include the financial information.

An independent reviewer’s report is defined in ISRE 2400 and if the independent reviewer is utilizing this statement he has to also use this report.

SAICA recommend the deletion of this definition as the Independent reviewer has to report in terms of International Standard on Review Engagements (ISRE) 2400.
IRBA recommend that there be 2 separate definitions
	As in case of the amendment of changing ANNAUL ACCOUNTING REPORT to ANNUAL REPORT and AUDITORS ANNUAL ACCOUNTING REPORT to AUDITED REPORT recommend that INDEPENDENT REVIEWER’S ANNUAL ACCOUNTING REPORT be amended to read INDEPENDENT REVIEWED REPORT. 

The dti agreed to define financial statements, social report, management decision report as well as independent reviewer.  



	1
	1. Definitions, purpose and application of Act

“‘primary co-operative’ means a co-operative whose object is to provide employment or services to its members and to facilitate

community development, formed by a minimum of—

(a) five natural persons;

(b) two juristic persons; or

(c) a combination of any five persons;’’
Page 4 Line 16
	SANACO
	We agree with the substitution of the definition provided for a primary co-operative.   
	No comment

	1
	1. Definitions, purpose and application of Act

“(o)’Surplus’ means the economic result which emanates in the form of an excess of products or services overcharging arising from a co-operative in a financial year, and may be re-invested in the co-operative or distributed amongst its members in proportion to their transactions with the co-operative, after provision has been made for the reserve fund contemplated in section 46, or as stated in the constitution, subject to other sectoral legislation.

Page 4 Line 34 

Principle Act:
“reserve” means a portion of the surplus that is set aside in a reserve fund and that is indivisible amongst the members of a co-operative
	Pretorium Trust
	The definition for surplus refers to ‘reserve fund’ contemplated in section 46 (Reserve fund of members), i.e. the reserve that is indivisible amongst the members of the co-operative.  However in section 3 (1) (e) [which refers to the percentage to be set aside in the reserve that is indivisible amongst the members of the co-operative] the word ‘fund’ has been deleted from the phrase ‘reserve fund’.  

Recommend that the word ‘fund’ be reinstated  
	It is a mandatory, legislative requirement for all co-operatives to have a reserve that is indivisible amongst the members of the co-operative.  The indivisible reserve is to protect the co-operative when in financial crises.  To avoid confusion with other funds a co-operative may have it can be referred to as the “indivisible reserve”.  

Under Patronage proportion the dti agree to amend subsection (5) as follows:

“(5) The surplus that is (i) not set aside in a reserve that is not divisible amongst members in terms of (3)(1)(e); (ii) not disbursed to its members  in terms of (44)(1); or (iii) reinvested in the co-operative in terms of (44)(3) may be placed in a fund as provided for in the constitution of the co-operative and agreed to by members.”  

This provides clarity in terms of the different alternative “surplus” can be used for.



	2


	2 – Purpose of the Act (Amendment of section 2 of Act 14 of 2005)

S(2)(g) “ensure the design and implementation of the co-operative development support programmes by all the relevant agencies
	Rural Housing Loan Fund (RHLF)

	It is not clear to us how the Act ensures this. Who is expected to hold all ‘relevant” agencies and government departments to account and what are the implications for these agencies and government departments if they do not design and implement support programmes?
	This provision in the principal act is strengthened by the approval of the National co-operative strategy for co-operatives by Cabinet that requires each national department, province and local municipality to have a strategy for the development and promotion of co-operatives.

Sections 91DD to 91JJ provides for the establishment of intergovernmental structures; committees; framework for intergovernmental relations; etc aimed at ensuring the design and implementation of co-operative development support.

	3
	3. Compliance to co-operative principles
‘‘(e) at least  a percentage of the surplus is set aside as a

reserve and is not divisible amongst its

members”
Page 3 Line 27 
	SAIPA
	The removal of the specified 5% reserve fund guideline is commended as this allows for Co-op to stipulate the non distributable percentage in its own constitution.
	No comment 



	3
	3, Compliance to co-operative principles
‘‘(e) at least  a percentage of the surplus is set aside as a

reserve and is not divisible amongst its

members”
Page 3 Line 27 
	SALGA
	The introduction of the co-operative reserve fund / surplus – while with good intentions – could be regards as a Government objective for co-operatives, rather than their own wish, desire or good practice.  It would secondly serve as a deterrent for new co-operatives or red-tape for existing co-operative
	Reserves are regulated by the constitutions of the co-operatives.    The principle act required all co-operatives to place a minimum of 5% of their surplus in the reserve.  The Bill requires co-operatives to stipulate the percentage to be put in a reserve that is indivisible amongst its members in its constitution.  In countries like Kenya all co-operatives are compelled to place a minimum of 10% of their surplus in a reserve that is indivisible amongst members.  

	3
	3. Compliance to co-operative principles
‘‘(3) The constitution of a category C primary, secondary or national apex co-operative may provide that the members have more

than one vote unless, if a co-operative has—

(a) three members, no member has voting rights in excess of 40 per cent;

(b) four members, no member has voting rights in excess of 30 per cent; and

(c) five or more members, no member has voting rights in excess of 25

per cent.’’; and

(c) by the addition of the following subsections:

‘‘(4) The constitution of a category C primary co-operative may

provide that the members have more than one vote, provided that no

member shall have more that 15 per cent of the vote of all the members of the co-operative.

(5) Voting rights in respect of category C primary co-operatives and secondary co-operatives registered in terms of applicable legislation prior to the commencement of this Act, are regulated by the provision on voting rights contained in its constitution as it was immediately prior to the commencement of this Act
Page 5 Line 31
	Pretorium Trust, SAIPA


	Subsection 3(3) could give rise to confusion as to the position of category C primary co-operatives when read together with 3(4) and 3(5).  Subsections 3(4) and 3(5) adequately address the position of category C primary co-operatives.  The words ‘category C primary’ should be removed from the first line in subsection 3(3) or alternatively subsection 3 (3) may be replaced by the words “Subject to the provisions of subsection (4) and (5)”. 

SAIPA: The removal of one vote per member is commendable and the subsections (a) – (c) is also welcome as it controls the controlling interests of members by putting a cap on maximum number of percentage holding.
	Subsection 3(3) should remain as per the Amendment Bill.  The aim is to provide clarity in instances where there are less than 5 members.  To provide clarity and assurance that (3) is not in conflict with (4), subsection (4) may be amended to read (4) in instances where there are more than 5 members the constitutions of category C ......” 
To provide clarity in terms of secondary and apex co-operatives the wording in (4) should also include secondary and apex co-operatives.
Section 3(b) of the principle Act reads as follows:

“in cases of a primary co-operative each member has only one vote”

Section 3 (b) of the principle Act should be amended to read “in the case of category A and B primary co-operatives, each member has only one vote”



	3
	3, Compliance to co-operative principles 

“(6) The principles of corporate governance are applicable to all co-operatives which fall under this Act”.

Page 5 Line 52 
	IRBA, SAICA and SAIPA
	Principles of corporate governance are not defined in the Co-operatives Amendment Bill and may be too onerous for small co-operatives.

IRBA:

The Companies Act distinguishes between the requirements for public and state-owned entities and small owner management companies and close corporations.  The Department’s expectations / requirements could be clarified in Regulations or by reference to e.g. the King III Report on Corporate Governance.
	The regulations will stipulate corporate governance requirements for co-operatives that are in line with the international best practices for good corporate governance for co-operatives.  The aim is to ensure good governance practices to support sustainable co-operative development.  

Corporate governance will be provided for in the regulations.



	6
	6,  Application to register co-operative

“(1) An application to register a co-operative must be made by – (a) a minimum of – (i) five natural persons;

(ii) two juristic persons; or (iii) a combination of any five persons in the case of a primary co-operative;”

Page 6 Line 14 
	NAFCOSA
	Having looked at number of individuals who form a Primary Co-operative being a minimum of five people or more, we propose that the Number of individual Members should increase from 5 people  to 10 (ten) people as a minimum number of people  to form a Primary Cooperative.

Reasons being:-

· With the present number of people, if 3 leave or get sick there is no functionality of the Primary Co-operative let alone a Board and Management;

· This number increase the high Mortality Rate of Co-operatives Which NAFCOSA would like to be reduced;

· To provide effective Board of Directors, Management and Members in Primary Co-operative. 
	The minimum requirement of 5 natural persons allows co-operatives in the different sectors to set their own thresholds.  The aim is not to constrain any sector of the economy to use the co-operative model as a business model.  Opportunities for cost saving or shared services should not be constrained by high entry levels or geographic locations.  In specialised sectors such as law, hair-dressing or even medical doctors that requires certain minimum skills/education it will limit entrepreneurs from using the co-operative model as business model because it might not be possible to find 10 natural persons with the required skills/education within a viable geographic area to form a primary co-operative.

	6
	6,  Application to register co-operative

“(1) An application to register a co-operative must be made by – (a) a minimum of – (i) five natural persons;

(ii) two juristic persons; or (iii) a combination of any five persons in the case of a primary co-operative;”

Page 6 Line 14
	NUMSA, SACTWU
	There should be limits on the ability of Juristic persons to be part of primary co-operatives.  Juristic persons are legal entities (companies, trusts, organisations, etc.) and by their nature, juristic persons can wield more power and/ or influence and/ or resources than individuals, particularly poor individuals – who are the people which South African co-operatives policies wish to attract to form and join co-operatives.  Furthermore, juristic persons may very well not operate in a manner which is congruent with the core principles of co-operatives.  If a juristic person is allowed to become a member of a co-operative, it will violate the ethic of co-operatives.  Lastly co-operatives might provide a lucrative business opportunity for devious juristic persons, who either seek access to funding and or State tender opportunities, or who wish to exploit the co-operative for BBBEE and fronting purposes. 
	The International Co-operative Alliance (ICA) amended the definition for co-operatives to refer to persons to allow juristic persons to be part of co-operatives.    The Act adopted the definition for a co-operative as defined by the ICA.  The definition reads as follows.  “A co-operative is an autonomous association of persons united voluntarily to meet their common economic, social, and cultural needs and aspirations through a jointly-owned and democratically-controlled enterprise”
The ILO Recommendation 193 referred to in the preamble of the Bill and endorsed by South Africa also speaks of “persons” as members of a co-operative.  

Internationally most countries have already aligned their co-operative definitions to that of the internationally recognised ICA definition for co-operatives.  

Freedom of association is a human right and should allow persons to form legal entities that are suitable to their needs and requirements.

Freedom of associations enables persons and small companies to share services and to increase the competitive advantages against bigger companies.  Co-operatives that consist of both natural and juristic persons have proven to be often more economically viable than once only consisting of natural persons.   In some countries close to entire sectors are organised on the co-operative principle.  These co-operatives are internationally competitive and able to compete against multinationals.  Sectors that internationally typically consist of predominantly co-operatives formed by mostly or exclusively juristic persons are hair-dressers, pharmacists, etc.  It is often more competitive than franchises and offers price advantages to consumers.

The argument that legal persons overrule natural persons in decision making is mitigated by the fact that co-operatives by nature are democratic.  The Bill requires Category A and B primary co-operatives to apply the principle of one member one vote and for category C primary co-operatives, secondary co-operatives and Apex co-operatives formed after 2005, voting per member is limited to 15% of votes.

The co-operative principles, inter alia, dictates that membership should be voluntary and open hand have democratic member control.  Co-operatives may stipulate in their constitutions if juristic person may or may not form part of the co-operative and if there should a maximum applied to the number of juristic persons that may join the co-operative. 

The argument that juristic persons should not be allowed to be members of a co-operative because they are profit driven is also not valet as the profit objective only applies to stock companies.  It should also be kept in mind that profit orientation in the co-operative is not a contradiction to membership in a co-operative that trade with both members and non-members.  

In the agricultural sector there are already many co-operatives that have juristic persons as members of the co-operative.  Many schools use buying co-operatives to benefit from scared services and benefits through the co-operative.  The exclusion of juristic persons from membership to co-operatives will prevent small scale farmers that have trusts to become part of a co-operative and will also prevent membership by schools to co-operatives. 

 

	6
	6, Application to register co-operative
(b) a minimum of two or more operational primary co-operatives in the case of a secondary co-operative;
Page 6 Line 20 
	NAFCOSA, SANACO, SAWICO
	NAFCOSA: Having looked at the number of Primary Co-operatives Forming a Secondary Co-operative being a minimum of two Primary Co-operatives which in our view is  NOT ADEQUATE.   This means a Secondary Co-operative can be formed by two Primary Co-operatives any time without proper proof of verification and functionality.

We therefore propose that at least a minimum of 5 (five) functional Primary Co-operatives should form a Secondary Co-operative.

Reasons being:-

·  This will improve the number and quality of the Board and Management for the Secondary Co- operative.

· A Secondary Co-operative will have a good number of individual Primary Co-operatives and people to ensure its functionality to be able to put together good amount of contribution to the Co-operative;

· Increase the skills base and sharing of ideas of how to develop the Secondary Co-operative;

· If there are two Primaries they must have Not less that 60 (sixty) individual members such as in Agricultural Sector for them to form a Secondary Co-operative.
SANACO: Recommend that an insertion be made with regards to the formation of a secondary co-operative.  It must be formed by 5 operational primary co-operatives and it must be in terms of the geographical representation and sectors in order to align themselves in terms of representation for different spheres of government. 

SAWIICO: A secondary co-operative should be formed by five Primary-Co-operatives of the same sector: Women Sector, Youth Sector, People with Disability, etc.

Or

Economic Sectors/Commodities such as the Poultry Producers or Bakeries, etc.


	Increasing the number of functional primary co-operatives to form a secondary co-operative from 2 to 5 might impact negatively on primary co-operatives in specialised sectors as compliance to a minimum threshold of 5 might render it unviable because there might not be enough primary co-operatives within a viable geographic area to form a secondary co-operative.  It might also result in the artificial splitting of larger functional primary co-operatives (with 20 or more members) in smaller functional primary co-operatives (minimum of 10 members) for the mere reason of compliance to the minimum requirement of 5 functional primary co-operatives.

During the consultations with stakeholders the preferred requirement for the establishment of secondary co-operatives was 2 functional primary co-operatives.  

There is nothing in the Act or Bill that prevent the formation of secondary co-operatives on the basis of women, youth or people living with disability as long as there is a common need.  



	6
	6, Application to register co-operative
(c) a minimum of two or more operational secondary co-operatives in the case of a [tertiary] national apex co-operative:

Provided that the member co-operatives are considered to be operational when proof of financial statements and other returns have been sent to the registrar for verification.’’;
Page 6 Line 22
	NAFCOSA, SANOCA, SAWICO 
	NAFCOSA: Having looked at the minimum number of Secondary Cooperatives to form an Apex Structure: the Apex Cooperatives is a National Cooperative Body by its nature, therefore it has to reflect as such.

We propose that the present minimum number of secondary co-operatives should be increased from two secondary co-operatives  to at least 5 (five secondary co-operatives which shall form an Apex Co-operative.
Reasons being:-

· It has to reflect a National Co-operative structure or Body in the true sense of it;

· To enable and establish a proper effective and efficient Board and Management which is able to provide leadership and support to Co-operatives and its membership;

· Such Secondary Co-operatives should be able to be the economic hubs of the Primary Co-operatives with necessary institutional and Administrative Capacity.  It will enable those who invest in, to evaluate the impact of development and the sustainability of the Co-operative;

· There will be a proper Board, Managements and interaction between members;

· It will help to promote sustainability and development of Co-operatives;

· To promote accountability of leadership and capacity building;

· The process will reduce the illegal formation of Apex Co-operative Structures and act as a monitoring tool;

· It will also reduce non-functionality of Apex Structure.
SANACO: A National Apex Co-operative should exist organically out of a need and must be formed by a minimum of 5 provinces and a minimum of 5 operational secondary co-operatives and must be sector representative

SAWICO: An Apex Body should be formed by five Secondary Co-operatives of any sectors from a minimum of five provinces
	The recommendation to increase the number of functional secondary co-operatives from 2 to 5 for the establishment of National Apex Co-cooperative covering at least 5 provinces is supported.  



	 6
	6, Application to register co-operative

	SALGA
	The capacity of the co-op to management financial statements and other compliance mechanisms.  A great deal of capacity needs to be made available to assist them and / or train them. 
	Amendment Bills allows for different accounting requirements for different categories and levels of co-operatives to lower the cost of compliance to legislative requirements, encourage good management practices and to enhance the sustainability of co-operatives.

	10
	10, Name of a co-operative
‘‘(2) A co-operative must have the [words] word—

(a) ‘‘co-operative’’ or ‘‘co-op’’ as part of its name and in respect of

co-operatives registered after commencement of the Co-operatives

Amendment Act, 2012, only the abbreviation ‘‘co-op’’;

Page 7 Line 5
	SALGA
	The administrative costs (both for state and co-op) in the process of amending the names to include “co-op Ltd”
	Will only apply to new co-operatives registered after the commencement of the Co-operatives Amendment Act.

The provision read as follows: 

(a) ‘‘co-operative’’ or ‘‘co-op’’ as part of its name and in respect of co-operatives registered after commencement of the Co-operatives Amendment Act, 2012, only the abbreviation ‘‘co-op’’;  The requirement to have the abbreviation co-op as part of its name thus only applies to co-operatives registered after commandment of the Co-operatives Amendment Act, 2012.


	10
	10, Name of a co-operative
(b) ‘‘Limited’’ or the abbreviation ‘‘Ltd’’ as the last word of its name”

Page 7 Line 8
	Pretorium Trust
	Is it the intention that liability of all co-operatives registered under the Act shall be limited?
	Yes to ensure that members are not misled in joining a co-operative with unlimited liability.

	15
	15A, Categories of primary co-operatives

“(1)The Minister must prescribe the monetary threshold for the annual revenue or projected annual revenue for each of the following categories of a primary co-operative: 
(a) a category A primary co-operative which is a small primary co-operative; 
(b) a category B primary co-operative which is a small to medium primary co-operative; and 
(c) a category C primary co-operative which is a medium to large co-operative.” 
	IRBA, SANACO, Ronnie Sarkin
	IRBA: Neither revenue nor projected revenue is defined in the Act. This section needs to be clear as to whether the threshold will be based on annual revenue or projected revenue. 
This may be difficult to do given the nature of a Co-operative, that may, for e.g. in the case of a large agricultural co-op, be dependent on the annual harvest and market prices for the produce to be able to determine the relevant voorskot or agterskot that will arise for distribution to co-op members. Some basis will be needed to provide guidance. 
SANACO: Agree with the insertion of this section and recommend that the prescription of the monetary threshold must not be determined by the Minister because he may be deployed to another office.  The co-operatives must play a leading role since they are the ones who are involved in the day to day running of their enterprises and have a better understanding and knowledge of how their enterprises thrive.

Ronnie Sarkin: The Act requires every co-operative to submit formal audited annual financials, which is beyond the ability and interest of many entry level co-operative shareholders.  Many of these have a turnover of perhaps a few hundred Rand a day on small margins and therefore do not have the luxury of sufficient funds to pay a formal auditor to prepare and submit returns to SARS.
	The regulations will provide definitions.  IRBA, SAICA and SAIPA are part of the task team established to develop a reporting system framework for co-operatives that will form part of the co-operative regulations.

Revenue can be defined as “the gross inflow of economic benefits during the period arising in the coarse of ordinary activities of the co-operative.  The definition is derived from International Accounting Standard 18.  Projected revenue will only apply for newly established co-operatives that have not been in business for a full financial year.

	16A
	16A,  ‘‘National apex co-operatives
“ (1) (a) Two or more operational secondary co-operatives may form

a national apex co-operative.

(b) The functions of a national apex co-operative must include advocacy and engaging organs of state, the private sector and stakeholders on behalf

of its members.

(c) The other functions of a national apex co-operative must be

determined by its members and must be included in the constitution of the

national apex co-operative.

(d) The Minister may publish guidelines for the functions of national apex co-operatives by notice in the Gazette.’’.
Page 9 Line 24

	SALGA
	Having the functions of the Apex co-operatives is essential to the functioning of this Act and in creating a “movement”.  There is a great disconnect between the Apex co-operative and many primary co-operatives and there should be greater and visible shared benefits.
	The Bill maintains the three tier structure in terms of which secondary and Apex co-operatives must be formed.  The only amendment is that the Bill now requires a prescribed minimum number of functional/operational primary co-operatives for the establishment of a secondary co-operative and a prescribed minimum number of functional/operational secondary co-operatives for the formation of Apex co-operatives.  The principal act did not require these co-operative structures to be formed by functional/operational co-operatives.  The aim is that Apex co-operatives should eventually be self sustainable.  

The requirement of functionally/operational will enforce accountability and connect between Apex co-operatives and their secondary co-operative members as well as primary co-operatives as well as primary co-operatives and their secondary co-operatives and the Apex co-operative.  

	19
	Clause 17, section 19

Functions of co-operative (Amendment of section 19 of Act 14 of 2005)
	RHLF
	While it is noted that “a co-operative must not carry out an objective or perform an action not authorised by its constitution”, it is important that co-operatives are encouraged to ensure that they include in their constitution their role to “facilitate housing finance” for the benefit of members and employees.  This is in line with section 45 (1) of Act 14 of 2005, which permits co-operatives to “give financial assistance by means of a loan or the provision of security to, among others:

· S(45)(1)(c): “employees of the co-operative or any of its members—

(i) To enable or assist them to purchase or erect living accommodation for their own occupation”

Since co-operatives are permitted to grant loans for improving living conditions, RHLF plans to grant loan 

facilities to co-operatives and these facilities will benefit co-operatives in two ways:

(i) Members and/or employees will benefit by accessing affordable incremental housing loans from the co-operative and gradually improve their living environments;

(ii) Co-operatives will be able to have another revenue stream that will enhance the financial sustainability by employing such returns to augment their core business.

Other Legal implications: The National Credit Act 345 of 2005 currently exempts organisations whose loan book is below R500, 000
 from being registered as credit providers. Therefore, if a co-operative is likely to have a loan book above this amount, it is required to register with the National Credit Regulator—a requirement, which we believe will restrict co-operatives from facilitating housing finance,  at any  scale, for the benefit of their members and/or employees.  Our proposal would therefore be that the Committee review the National Credit Act so that all co-operatives are exempted from registering with the National Credit Regulator if they facilitate housing loans solely for their members and employees and not the general market. Alternatively, RHLF hereby proposes that the Minister review threshold for exemption from registration for co-operatives to the amount of between R1million and R2 million.

· Sub-section 4, which the Amendment adds to Section 19 of Act 14 of 2005 imposes a heavy and unrealistic fine—“not exceeding one million rand”: while the set maximum figure is intended to be a deterrent to co-operatives or directors from contravening restrictions, the heavy fine may in fact be a disincentive to the development of co-operatives or formalisation of much informal business activity that is currently flourishing across the country.  Therefore, the maximum fine must be set at a realistic amount that has a likely prospect of being paid where contravention has taken place and a guilty verdict returned.
Another point that the Amendment is silent about is, what happens if a co-operative or a director is unable to pay the fine? Would there be an alternative sentence to serve time in prison and if so, up to how many months or years

	The formation of co-operatives is a voluntary process and co-operatives may stipulate requirements for the establishment of funds other than the compulsory “indivisible reserve” in their constitutions.

If co-operatives want to provide loans and charges interests it must comply with the Co-operative Banks Act, Act 40 of 2007.
The maximum fine of R1 million is not what will be imposed.  Inability to comply with the fine is that the law will takes it course.


	21
	21, Record keeping by co-operative

‘‘(2) Every co-operative must retain its accounting records and financial statements for a period of seven years after the end of the financial year to which they relate, after which period such records must be archived for historical purposes as prescribed by the Minister by notice in the Gazette.’’

Page 10 Line 12
	IRBA, Pretorium Trust
	This section requires a co-operative to archive documents after 7 years. The Companies Act, 2008 in section 24 requires companies to hold certain documents indefinitely and other documents for a period of 7 years. We believe it would be very onerous and would incur additional costs for these co-operatives to archive all these documents 


	The dti agree to align with Companies Act.  The period to keep documents that should not be kept indefinitely is 5 years.  Documents to be kept indefinitely will be specified in the regulations.

	22
	22, Access to information


	RHLF
	Addition of subsection (4):

· ((b) imposes “a fine not exceeding one million rand” in the case of members of the board of directors of a co-operative who have been found guilty of an offence for failing to disclose information or provide access to records…to the inspector referred to in paragraph (a).

· In our view, this maximum sentence has been set too high and we have serious doubts if many members of the board of directors will afford this fine. Again, if they cannot pay the fine, what does the Act as amended provide as an alternative sanction?

· In brief, given the nature and size of many co-operatives in South Africa, setting maximum fines at this high amount will result in the reluctance of many informal businesses to register as co-operatives and thus defeat the objectives of 
establishing and promoting development of co-operatives.
	The maximum fine of R1 million is not what will be imposed.  Inability to comply with the fine is that the law will takes it course.


	24
	24, Withdrawal of membership
‘‘(1) Subject to other legislation and despite any provisions contained in its constitution, if a co-operative determines that the repayment of membership shares would adversely affect its financial well-being, the co-operative may direct that the repayment be deferred for a period not exceeding two years after the effective date of the notice of withdrawal.’’

Page 10 Line 37
	Houers Koöperatief Beperk, Malelane Sitruskoöperasie Beperk and Steinberg & Kie
	This section refers only to membership shares and does not address member funds – loans or other amounts to the credit of members; The repayment terms that may be deferred for a maximum of two (2) years, may still adversely affect the financial position or financial well-being of the Co-operative and even the ability of the Co-operative to continue as a going concern.

Prose the following amendments to section 24:

The section should also refer to repayment of “member funds, - loans or other amounts to the member’s credit.

Referring to the repayment term, the same amendment affected in section 25 should also be inserted in section 24, that is substitute the two year period with “the period determined in the constitution of the co-operative”;

In the alternative we propose that the repayment term be increased to at least 5 (five) years.

The withdrawal of big members may result in a withdrawal of more than 10% of total membership shares and member funds.

Membership shares and funds are utilised by the Co-operative as long term funding.  The repayment of long term funding within 2 (two) years are almost impractical and would definitively adversely affect the financial position and welling being of the Co-operative.  We are of the opinion that it will be required at least a period of 5 years to introduce new/substituting long term funding from the new or existing members.   


	The dti take on board the concerns raised and accepts the recommendation that the constitution of a co-operative should stipulate the maximum period in which membership shares should be repaid if a co-operative determines that the repayment of membership shares within the normal repayment period stipulated in its constitution would adversely affect its financial well-being. 



	26
	26A, Annual submission to CIPC

“The Minister must, by notice in the Gazette, determine the—

(a) form, manner and time period for the annual submission of information to the CIPC regarding the—

(i) membership of the co-operative;

(ii) members of the co-operative; and

(iii) nature and value of the contribution made by each member to

the co-operative; and

(b) annual fees payable to the CIPC by co-operatives based on the categories of co-operatives.’’

Page 11 Line 8
	SALGA
	Annual submissions must be done in the most simple, accessible and efficient manner.  There must be benefits (and not only sticks) to doing the annual registration for co-operatives.
	Need for annual submission of documents is to ensure good governance.  The aim is to reduce the regulatory burden through the simplification of financial accounting requirements for especially category A and B co-operatives. 

	28
	28, General meetings
“(5) The number of proxies that a member may carry on behalf of another member or other members as contemplated in subsection (3), may not exceed five per cent of the total membership of the co-operative concerned.”

Page 12 Line 30
	Pretorium Trust, SALGA


	This provision is in conflict with section 14(2)(d) of the principle act which provides that a person may not act as a proxy of more than 20% of the members entitled to vote at a meeting.  

Recommend the deletion of the provision in section 14(2)(d) of the Act.


	Support recommendation to delete the provision in section 14(2)(d) of the principle act and to retain the maximum of 5% of the total membership of the co-operative.   This is to ensure the co-operative principle of democratic member control is not undermined.

	30
	29, Annual general meetings

“(a) by the insertion in subsection 2 of the following paragraph after paragraph (a): (aA) appoint an independent accounting officer, depending on the category and level of the co-operative as determined by the Minister in the Gazette;

(g) consider the activity plan presented by the board of directors”


	IRBA, SAICA,  SAIPA and Pretorium Trust
	The proposed amendment to section 29 appears to relate to the appointment or re-appointment of the auditor, or independent reviewer at the AGM, rather than the appointment of an “accounting officer”. 
IRBA suggest the following change: 

a): ‘‘(aA) appoint an independent accounting officer independent reviewer, depending on the category and level of the co-operative as determined by the Minister in the Gazette;’’; and” 
SAICA: This Section requires the appointment of an accounting officer.  Prior to this section the Amendment Bill only required the appointment of an Auditor or an Independent reviewer.  The Bill requires a co-operative to have audited or independently reviewed financial statements.  Therefore the section should be amended to refer to the appointment of an independent reviewer instead of an independent accounting officer.
SAIPA: The section refers to the appointment of an independent accounting officer but there is no definition for independent reviewer in the Bill.

It is recommended that the Act uses the term consistent with the companies Act 71 of 2008 which uses independent accounting professional.

Pretorium Trust: What is an “activity plan” Recommend that activity plan be defined.
	Accept proposal by SAICA, IRPA and SAIPA to amend as follows:

“(aA) appoint an independent reviewer, depending on the category and level of the co-operative as determined by the Minister in the Gazette;’’

“Activity plan” is referred to similarly as business plan which is a document that summarises the operational and financial objectives of the co-operative, that sets clear business goals for the next financial year, the reasons they are believed to be attainable, and how funds in the co-operative will be utilised. 

	32, 38 and 39
	32, Board of directors, 38, Acceptance of commissions, remuneration or reward prohibited in certain circumstances 
	SALGA
	Management of co-operatives – will change require existing constitutions of co-operatives to be amended

Seems unfair to apply these to all types (A, B, and C) co-operatives
	The amendments are necessary to ensure good governance and improved sustainability of co-operatives.  All co-operatives will have to ensure that their constitutions comply with all requirements of the Act. 
Section 97 requires all co-operatives to ensure that their constitutions are aligned with the requirements of the Act and allows for a 2 year transitional period. (Page 35 Line18)

	33
	33, Appointment of directors

Clause 33 of principal act

	Steven Lategan
	Request that the following addition be made to clause 33:

(d) No person who has, at any time, paid an admission of guilt fine outside the court, in respect of offences committed in terms of any Article or clause of the Act, acquiring a criminal record in terms of Article 57 (6) of the Criminal Procedures Act, Act 51 of 1977.

It would be of special value to co-operatives that have experienced the same problem without recourse to any means of ridding themselves of this particular criminal burden in their midst.

It is further suggested that where such cases exist, the above clause should be retrospective to the first date of coming into force of the Act, to the 2nd of May 2007.  Expulsion from the co-operative should be automatic and incumbent upon the transgressor, preferably without the messy business of putting the action to vote, thereby putting all the unsavory details on the table for general consumption and scrutiny.  
	This refers to clause 33 of the principle Act under the heading “Appointment of Directors”. 
The Bill supports good conduct by all members.

	35-55
	35 – 55, i.e. Minutes of meetings of board of directors, Board of directors may delegate functions to director or committee or manager; disclosure of interest; Acceptance of commission, remuneration or reward prohibited in certain circumstances; Returns relating to directors; Capital of co-operatives; Membership shares; Issue of certificates in respect of membership shares or member loans; Funds of members; Patronage proportion; Prohibited and permitted loans and security; Reserves for co-operatives; Auditor’s annual accounting report; Consideration of audit or independent reviewed annual accounting report; Auditor and independent reviewer disqualified from acting; Appointment and termination of auditor or independent reviewer; Removal of auditor or independent reviewer; Attendance of meeting by auditor or independent reviewer; Right to information; Notice of error; and [Exemptions]


	SALGA
	There is a great deal of regulation and additional costs for co-operatives in complying with the audit / or independent review.  What will the implications be in deep rural areas.
	The Co-operatives Development Agency through its satellite offices in provinces will provide development support to co-operatives to ensure good governance and compliance to legislative requirements.  The role of municipalities in supporting these co-operatives and linking them with the offices of the Co-operatives Development Agency to access support will be very important.  

The aim is not to duplicate but to align and enhance support to co-operatives.   The support required in the various provinces and municipalities will differ that is why the establishment of satellite offices will be done through MoU’s in provinces and/or municipalities, “as the case may be, on the most effective delivery mechanism for co-operative support”, (Page 2 Line 10 – section 76)   

	44
	44, Patronage proportion

“(5) The surplus that is not transferred to the reserve in terms of section(3)1(e) must not be re-invested in the co-operative”

Page 13 Line 24

“(3)1(e) at least a percentage of the surplus is set aside as a reserve and is not divisible amongst its members”
Page 5 Line 27
	Pretorium Trust
	This provision limits co-operatives to place any amount of their surplus to any other reserve but the reserve mentioned in section 3(1)(e).  This new insertion limits the purposes to which co-operatives may put their surplus to (a) distributing it amongst their members or (b) building up the reserve that is indivisible amongst their members.  Seeing that co-operatives traditionally suffer from very low capitalization I would have thought that the idea was to encourage them to set more of their surpluses aside in reserves to build up their poor capital position not to prevent them from doing so, 
	The provision should be amended to read as follows:

(5) The surplus that is (i) not set aside in a reserve that is not divisible amongst members in terms of (3)(1)(e); (ii) not disbursed to its members  in terms of (44)(1); or (iii) reinvested in the co-operative in terms of (44)(3) may be placed in a fund as provided for in the constitution of the co-operative and agreed to by members.

The reason for stipulating “as provided for in the constitution of the co-operative” is to ensure that it properly provided for in terms of purpose, usage, contribution etc.  If the wording “and agreed to by members” creates a loophole for the creation of funds not stipulated in the constitution of the co-operative, it should then be deleted.  The aim is not to place any limit on the number of funds that may be created.

	
	Chapter 7, Audit and Independent review of co-operatives
Page 13 Line 40

	IRBA, SAICA and SAIPA
	Chapter 7 refers to both auditing and independent review. It is suggested that the requirements for each are dealt with under separate sections of the Act. 

IRBA is prepared to assist with the development of appropriate reports once the Co-Ops Department has determined the appropriate financial reporting framework to be applied and / or alternatively the Regulatory return required to be submitted. 

We recommend the heading be changed to “Assurance reports and annual returns”. 


	The dti agrees with the separation of the requirements for auditing and independent review into separate sections of the act.

For consistency and clarity the proposed headings should ne “Audit reports” for the section dealing with auditing and “Independent reviewed reports” for the section dealing with independent reviews.

	47
	47,  Audit and independent review of co-operatives
“The following co-operatives must produce an auditor’s annual accounting report to the Registrar in respect of each financial year: 

(a) Category C primary co-operatives; 

(b) secondary co-operatives; and 

(c) co-operative apex organisations. 

(2) Category B primary co-operatives must produce an independent reviewer’s annual accounting report to the Registrar in respect of each financial year.”

Page 14 Line 4 
	IRBA, SAIPA
	There is currently no financial reporting framework for co-operatives. We recommend that the Regulations specify the financial reporting framework or Regulatory return and this section should refer to the “reporting framework” as per the Regulations. 

Confusion between the annual financial statements of the co-operative and the auditor`s/ independent reviewer`s report thereon. We recommend the following wording change: 

S47(1) The following co-operatives must submit a copy of the audit report and the annual financial statements to the Registrar in respect of each of the financial year…… 

S47(2) Category B primary co-operatives must submit a copy of the independent review report and the 

annual financial statements to the Registrar in respect of each financial year. 
[Refer our earlier comments 3 and 4 above] 

SAIPA:  The section introduces different Categories of co-operatives which have not been defined in the Act.  Will the Regulations define Categories A, B and C.
	Recommend that the wording be amended to read as follows:

All co-operatives are required to submit their annual financial statements and audit reports to the Registrar in respect of each financial year as per the financial reporting framework for co-operatives specified in the regulations. 

In case of independent review report:

All co-operatives are required to submit their annual financial statements and independent review reports to the Registrar in respect of each financial year as per the financial reporting framework for co-operatives specified in the regulations. 

The regulations will define categories A, B and C primary co-operatives as well as the reporting system framework for co-operatives.

	47
	47, Audit and independent review of co-operatives
“(3) Category A primary co-operatives must produce an annual accounting report to the Registrar in respect of each financial year signed by the directors of the co-operative
Page 14 Line 4
	IRBA, SAIPA
	IRBA: The dti should establish a standard annual return form which Category A primary co-operatives would submit to the dti with basic information required.   It may be possible to exempt such small co-operatives from an audit or review. 
SAIPA: The Bill does not state who should prepare this annual accounting report.  Registrar of co-operatives or CIPC form CR7 is lodged with CIPC – is there a difference. 
	The dti agree.  Category A primary co-operatives will be required to submit an annual report prepared and signed by the management of the co-operative, which is similar to the close corporation annual return. The form will be defined in the regulations. Category A primary co-operatives will not be required to submit audit or independent review reports.

For clarity in terms of the author of the annual accounting report the working can be amended to read as follows:

“the management of a category A primary co-operatives must produce an annual accounting report to the Registrar in respect of each financial year signed by the directors of the co-operative”

The regulations will define categories A, B and C primary co-operatives as well as the reporting system framework for co-operatives.


	47
	47,  Audit and independent review of co-operatives
“(4) The Minister must, within three months after the commencement of this Act, by notice in the Gazette publish a co-operative reporting system framework’’. 


	IRBA, SAICA and SAIPA
	With reference to the accounting framework that needs to be Gazetted, this framework should be agreed upon with SAICA. This will be a compliance framework. Registered auditors express an opinion on whether the financial statements are prepared, in all material respects, in accordance with the applicable financial reporting framework. IFRS and IFRS for SME`s is in all likelihood far too comprehensive for the accounting and reporting requirements for co-operatives. 

	A task team has already been established to work on the co-operative reporting framework and SAICA, IRBA and SAIPA are part of the task team.

	48
	48, Approval of auditor’s report and financial statements

“Consideration of audited or independent reviewed annual accounting report”

Page 14 Line 20
	IRBA, SAICA and SAIPA
	Confusion again between the annual financial statements of the Co-operatives and the auditor`s/ independent reviewer’s report thereon. We recommend that the heading of this section be changed to “Annual financial statements”. 
The auditor’s responsibility is to express an opinion on the financial statements. The responsibility for the preparation and presentation of the financial statements is that of management of the entity, with oversight from those charged with governance. 

We recommend the following wording change - “the auditor’s annual accounting report or the independent reviewer’s annual accounting report” to “audited/ reviewed annual financial statements ……” 
	Agreed to separate definitions for “financial statements”, “social report”. and “management decision report”

Also agreed to change wording of ANNUAL ACCOUNTING REPORT to ANNUAL REPORT; AUDITORS ANNUAL ACCOUNTING REPORT to AUDITED REPORT as well as INDEPENDENT REVIEWERS’S ANNUAL REPORT to INDEPENDENT REVIEWED REPORT



	48
	48, Approval of auditor’s report and financial statements 
“(1) every co-operative must circulate the auditor’s annual accounting report or the independent reviewer’s annual accounting report or the annual accounting report to all its members at least two weeks prior to an annual general meeting.”

Page 14 Line 22

(4) A co-operative may not issue, publish or circulate copies of the auditor’s annual accounting report or the independent reviewer’s annual accounting report or the annual accounting report unless the report has been discussed and considered by the annual general meeting in accordance with subsections (2) and (3). “
Page 14 Line 36

	Pretorium Trust
	It appears as if subsection (1) is in conflict with subsection (4) as the former compels co-operatives to circulate their auditor’s annual accounting report before the annual general meeting while subsection (4) prohibits the circulation of this report until it has been discussed and considered by the annual general meeting. 
	Subsection (1) specify the circulation of the audited report or independent reviewed report or annual accounting report to all members whilst (4) refers to the “issue, publish or circulate copies‘’ of these reports.  To ensure clarity it is recommended that (4) be amended to read “A co-operative may not issue or publish copies of its audited report or the independent reviewed report or the annual accounting report for public information unless the report has been discussed and considered by the annual general meeting in accordance with subsections (2) and (3).

	48
	48, Approval of auditor’s report and financial statements
“(2) The annual general meeting must consider and discuss the auditor’s annual accounting report or the independent reviewer’s annual accounting report or the annual accounting report and take resolutions on the conduct of business. “
Page 14 Line 26

	IRBA, SAICA and SAIPA
	There appears to be some confusion caused by the wording of this section, perhaps it could be reworded as follows: 
The annual general meeting must consider and discuss the auditor’s annual accounting report or the independent reviewer’s annual accounting report on the audited or reviewed annual financial statements of the co-operative or the annual accounting report and the management / directors recommendations in order to take resolutions on the future conduct of the business of the co-operative. 
	The Bill does not give powers to the members to question the validity of the audited report or independent reviewed report but merely to consider the report and to take resolutions on the conduct of business. 

If needed the wording may be amended to ensure that the AGM must take resolution on the conduct of business and not question the validity or authority of the audited or independently reviewed report.

	48
	48, Approval of auditor’s report and financial statements

“(3) The chairperson of the board or the person who acted as chairperson at the annual general meeting where the auditor’s annual accounting report or the independent reviewer’s annual accounting report or the annual accounting report was discussed and considered, must— 

(a) accept such a report; and 

(b) sign the resolution taken on the report. 

Page 14 Line 30 
(4) A co-operative may not issue, publish or circulate copies of the auditor’s annual accounting report or the independent reviewer’s annual accounting report or the annual accounting report unless the report has been discussed and considered by the annual general meeting in accordance with subsections (2) and (3). “

Page 14 Line 41

	IRBA, SAICA and SAIPA
	Reference to the approval of the audit report should be deleted. The chairperson cannot approve the audit report. Reference to this should be deleted. 

S48(4) We recommend the following change - “the auditor’s annual accounting audit report or the independent reviewer’s annual accounting review report” on the “annual financial statements” of the co-operative. 

It is unclear what is intended by (b): 

“(b) sign the resolution taken on the report.” As the management / directors must approve the co-operatives financial statements and sign them before the auditor / independent reviewer may sign their report to indicate their audit or independent review has being completed. Both need to be completed before being presented at an AGM. 
	The Bill does not give powers to the members to question the validity of the audited report or independent reviewed report.  It requires members to accept the report and to sign the resolutions taken on the conduct of business. 

If needed the wording may be amended to ensure that the AGM must take resolution on the conduct of business and not question the validity or authority of the audited or independently reviewed report.

	48
	48, Approval of auditor’s report and financial statements

“(5) The auditor’s annual accounting report or the independent reviewer’s annual accounting report or the annual accounting report must be made available for inspection by any member of the co-operative at the registered office of the co-operative for at least 21 days after consideration of such report. “

	IRBA, SAICA and SAIPA
	Change - “The auditor’s annual accounting audit report or the independent reviewer’s annual accounting review report or the annual accounting report” and annual financial statements” 

“.. by any member …” should read “…to any member…”. Delete “after consideration of such report”. 
I would have thought the issue is that the audited or reviewed annual financial statements of the co-operative must be circulated to all members of the Co-operative, or made available to all of them on the website of the co-operative. 
	The dti agree to change “... by any member...” to “...to any member...”

	48
	48, Approval of auditor’s report and financial statements

“(6) The board of directors— 

(a) must submit a copy of the auditor’s annual accounting report or the independent 

reviewer’s annual accounting report or the annual accounting report and the outcome of its discussion and consideration thereof to the Registrar within 15 days of the resolution of the annual general meeting; or 

(b) if for reasons relating to the resolution taken at the annual general meeting wherein the meeting resolved to delay submitting the auditor’s annual accounting report or the independent reviewer’s annual accounting report or the annual accounting report to the Registrar, must, through the chairperson at the annual general meeting notify the Registrar within 15 days of the reasons for such failure and of the action the co-operative intends to take in order to address the situation.” 

Page 14 Line 46
	IRBA, SAICA and SAIPA
	s48(6)(a) Wording change - must submit a copy of the auditor`s/ independent reviewer`s report and annual financial statements thereof to the Registrar within 15 days of the annual general meeting. 

s48(6)(b) wording change - delay in submitting auditor`s/ independent reviewer`s report and annual financial statements to the Registrar, must, through the chairperson at the annual general meeting notify the Registrar within 15 days of the reasons for such failure and of the action the co-operative intends to take in order to address the situation”. 

This purpose of this provision is not clear. For what reason would the submission of the audited / reviewed annual financial statement or regulatory return not be submitted to the Registrar? 


	The co-operative is not only required to submit the audited report, independent reviewed report or annual accounting report but is also required to submit a resolution on the conduct of business by the co-operative to the Registrar. 



	48
	48, Approval of auditor’s report and financial statements

“(7) After receipt of the auditor’s annual accounting report or the independent reviewer’s annual accounting report or the annual accounting report, the views expressed by the annual general meeting and the acceptance of the report, the Registrar may take appropriate steps “
Page 15 Line 4
	IRBA, SAICA and SAIPA
	Wording change “The auditor’s annual accounting report or the independent reviewer’s annual accounting report or the annual accounting report” to “auditor`s/ independent reviewer`s report and annual financial statements”. 
Delete “the views expressed by the annual general meeting and the acceptance of the report”. 
	The Bill does not give powers to the members to question the validity of the auditors or independent reviewer report.  The views expressed by the annual general meeting refer to the views expressed on the conduct of business by the co-operative. 

If needed the wording may be amended to ensure that the AGM must take resolution on the conduct of business and not question the validity or authority of the audited or independently reviewed report.
Recommend that the wording be amended to read as follows:

“After receipt of the auditor’s annual report or the independent reviewer’s annual report or the annual report, and the views expressed by the annual general meeting on the conduct of business, the Registrar may take appropriate steps.”

	49
	49, Auditor disqualified from acting

“(1) A person is disqualified from being an [auditor of a co-operative]— 

(a) auditor or independent reviewer of a co-

operative if that person— 

(i) has a personal or material interest in a co-operative or in any of its affiliates or in any of its subsidiaries or in the business of any of its directors or senior employees; [or] 

(ii) is not registered with the South African Institute for Chartered Accountants or does not satisfy the requirements for registration as an auditor as contemplated in Chapter III of the Auditing Profession Act; or 

(iii) does not act in accordance with the code of conduct pertaining to their registered professional body; or 

(b) auditor or independent reviewer of a co-operative in any other circumstances that are considered to constitute a conflict of interest in terms of accounting practice.’’ 
Page 15 Line 11
	IRBA, SAICA and SAIPA
	The disqualification refers to a person not being registered with the South African Institute of Chartered Accountants (SAICA) or not being registered as a Registered Auditor with IRBA (The Independent Regulatory Body for Auditors).  

IRBA recommend this section be amended to take into account the fact that independent reviewers can be members from the other recognized professional bodies. 

S49(b) A conflict of interest does not arise in terms of “accounting practice”. We recommend that this reference be replaced 
· in the case of an auditor, who is required by the Auditing Profession Act to be registered with the Independent Regulatory Board for Auditors – refer to “in terms of the IRBA Code of professional conduct for registered auditors”; and 
· In the case of an independent reviewer who is a CA (SA) who would meet the requirements for accreditation in the Auditing Profession Act, to be registered as an auditor, to comply with the SAICA Code of Professional Conduct for Chartered Accountants.
· The “conflicts of interest” are clearly defined in specific sections of the respective IRBA and SAICA Codes of Professional Conduct and are not contained in “accounting standards”. 
SAICA recommend the following amendment
“49. (1) A person is disqualified from being

an [auditor of a cooperative]—

(a) auditor or independent reviewer of a co-operative if that person—

(i) has a personal or material interest in a co-operative or in any of its affiliates or in any of its subsidiaries or in the business of any of its directors or senior employees;

[or]

((ii) is not registered with the South African Institute for Chartered Accountants or does not satisfy the requirements for registration as an

auditor as contemplated in Chapter III of the Auditing Profession Act; or)

(iii) does not act in accordance with the code of professional conduct pertaining to their registered professional body; or (b) auditor or independent reviewer of a co-operative in any other circumstances that are considered to constitute a conflict of interest in terms of (accounting practice) the code of conduct of the professional body .’’.  

SAIPA: The Companies Act 71 of 2008 includes Accounting officers as approved in the Close Corporations Act as independent reviewers.
	Accepted recommendation to broaden the scope of qualifying auditors and independent reviewers as per SAICA’s proposal.

the dti considered the recommendations by IRBA but cannot accept it because we agreed to broaden the scope of qualifying auditors and independent reviewers and there is a total of 7 professional bodies – IRBA’s proposal only speaks to 2 professional conduct of 2 bodies.

It must cover misconduct in terms of accounting practices and the Code of Professional Conduct of the relevant professional body.

 

	50
	50, Appointment of auditor


	SAICA
	Section 50 deals with the appointment of the auditor and independent reviewer. The first auditor or independent reviewer must be appointed at the first meeting of interested parties or at the AGM. We would like to highlight that in some cases the auditor resigns during the year and there seems to be no process for appointing an auditor during the year. The co-operative should be allowed to appoint an auditor or independent reviewer during the year either at a directors meeting or a general meeting by members. The question is also raised on whether a co-operative that appoints an auditor or independent reviewer must inform the CIPC. It is unclear on whether the appointment of an auditor or independent reviewer is registered with the CIPC.

SAICA proposes that – the Bill is amended to ensure that auditor or independent reviewer can be appointed at another meeting, should the auditor resign during the year. The Bill should be amended to clarify the position of appointment of the auditor or independent reviewer at the CIPC.
	The dti agree with the comment that provision should be made for the appointment of an Auditor or Independent reviewer depending on the category of co-operative concerned at a meeting of interested persons referred to in section 6(3) until the first annual general meeting.



	50
	50, Appointment of auditor

“(5) An auditor or independent reviewer of a co-operative ceases to hold office when the auditor or independent reviewer dies, resigns or is removed in terms of section 51 or is struck off [from] the roll of auditors in terms of the laws of the Republic or is prohibited from registration with an accredited professional body contemplated in Chapter III of the Auditing Profession Act. 
Page 15 Line 50
	IRBA, SAICA and SAIPA
	An auditor/ independent reviewer of a co-operative ceases to hold office when the auditor or independent reviewer dies, resigns…..”.It should be noted the word “auditor” does not necessarily refer to an individual only and that it also refers to an audit firm and therefore in a case where the engagement partner dies, the audit firm would not cease to be the auditor of a co-operative, instead a replacement partner would be appointed and the client would be informed accordingly. 
S50(5) wording change – “… or is struck off the register or is prohibited from registration with their professional body”. 
In cases where the auditor resigns during the year, there seems to be no process for appointing an auditor during the year prior to the AGM. The co-operative should be allowed to appoint an auditor or independent reviewer during the year either at a directors meeting or a general meeting of members. 

It is questioned whether a co-operative that appoints an auditor or independent reviewer must inform the CIPC. 
It is unclear on whether the appointment of an auditor or independent reviewer is to be recorded with the CIPC. 


	The dti agree with the changing of word in subsection 50(5) and provision should be made to compel the co-operative to inform CIPC of any changes in the appointment of an auditor or independent reviewer.

As per recommendation above – provision should be made to appoint an auditor or independent reviewer in the case of the auditor or independent reviewer not being able to continue to be the auditor or independent reviewer and such appointments should take place at a meeting of interested persons referred to in section 6(3) until the first annual general meeting.  



	52, 53
	Sections 52 and 53
	SAIPA
	The independent accounting professional should be included in both clauses 40(a) and 41(a)
	Not clear why this is required.  No independent reports is required with respect to with respect to the annual prepared and signed by the management of a Category A primary co-operative. 

	54
	54, Notice of error

“(1) A director or employee who becomes aware of any error or misstatement in a financial statement that the auditor [or], former auditor, independent reviewer or former independent reviewer has reported on, must notify the auditor or independent reviewer without delay.

(2) An auditor [or] , former auditor, independent reviewer or former independent reviewer of a co-operative who is notified of, or in any other manner becomes aware of, a material error or misstatement in a financial statement on which they have reported, must inform the board of directors accordingly. ”

Page 17 Line 26
	Pretorium Trust, SAICA


	Pretorium Trust: Confusion may arise because in this section reference is made to “financial statements” while in section 1 of the Bill the “annual accounting report” is defined as “containing the financial statements”

SAICA: This section refers to the situation to whom an error or misstatement must be reported. Should the director find an error this should be reported to the auditor or independent reviewer. Should the auditor or independent reviewer find an error this must be reported to the board. The process however does not follow further. In terms of the APA an auditor must report a reportable irregularity to the IRBA, this would be effective even if the auditor is providing assurance on a co-operative’s financial statements. In terms of the

Companies Act the independent reviewer must report an reportable irregularity to the CIPC. The Cooperatives Act does not include any process for the reporting of any irregularity. 
	Agree to a definition for financial statements. 

Accept recommendation by SAICA that independent reviewer must report a reportable irregularity to the CIPC.  Because it is accepted that auditors will not be able to report irregularities in terms of social and management reports to IRBA the amended provision should also require auditors to report irregularities on social and management reports to CIPC.   

	 55
	Repeal of section 55
	RHLF
	It is uncertain that small co-operatives will be able to comply from the start of the Act.  Micro Co-operatives should be exempted for a period of time.

With the repeal of section 55 the provision for a co-operative that is not able to afford the cost of an annual audit is now done away with.
	Provision is made for a transitional period of 2 years (Page 35 Line 20).  The majority of co-operatives that fail are small scale start-up co-operatives.  The biggest reason for failure is poor corporate governance/management.  Provision has been made for different accounting requirements for different categories of co-operatives.  The aim is to that the burden on small scale co-operatives is not too onerous.  The objective is to ensure co-operatives apply good management practices to ensure the sustainability of co-operatives.

Category A primary co-operatives will be required to submit an annual report prepared and signed by the management of the co-operative, which is similar to the close corporation annual return. The form will be defined in the regulations. Category A primary co-operatives will not be required to submit audit or independent review reports.



	62
	62, Conversion of Co-operative to any other form of juristic person
“(6) If the registrar is satisfied that there has been compliance with the provisions of this Act and that after payment of the prescribed fee contemplated in 70A, the registrar must –“
“(c) register the newly converted co-operative”

Page 18 Line 16
	Pretorium Trust
	As subsection (6) now reads, the register is compelled to register a new co-operative in the case of the conversion of a co-operative into a company or other body as well.  This does not make sense in the case of the conversion of a co-operative into a company or other body as there is no new co-operative concerned.  Suggestion preface paragraph (c) with the word “in the case of the conversion of a co-operative into another co-operative “... the register the newly converted co-operative.  
	Accept proposal subsection 62 (6) (c) to read “in the case of the conversion of a co-operative into another form and/or kind of co-operative register the newly converted co-operative.”



	66
	66, Application to convert company into co-operative

Page 18 Line 50
	SAWICO
	A company intending to convert into a Co-operative must have a minimum of 5 members and must within 90 days from the date of notification being submitted to the registrar of co-operatives.
	Must comply with the requirements of co-operatives Act to be registered as a co-operative. 

	87
	87, Members of Advisory Council

Page 22 Line 50
	SANACO, SAWICO, SALGA
	SANACO:  Recommend that 60% of members in the Advisory Council must come from co-operatives to ensure fair and appropriate representation of co-operatives interests.

SAWICO: The Advisory Council appointed by the Minister should include at least 50% of Co-operative Members representing Women, Youth, People with Disability and Rural People.

SALGA: The Advisory Council should include representatives from local government as a stakeholder
	Prerogative of Minister in line with requirements as stipulated in the Act.  The Minister will be guided by the principles as articulated in the Act.  The principles entail appropriate expertise; representatively of all stakeholders, i.e. trade unions, business co-operatives, support organisations, and academia.   This is broad enough to also cover representatives from local governments. 

	
	Chapter 12A, Co-operatives Development Agency

Page 23 Line 15
	SANACO, NAFCOSA, Rural Youth Development Foundation of South Africa
	SANACO: In full support of the establishment of the Agency.  Co-operatives must play a leading role to having a majority (60%) of its members as representatives in this structure.  It must work with organised co-operatives structures that will have a clear understanding of their economic activities.

NAFCOSA: The Board to be Co-operative driven which means they must be majority; 

To give the Minister a Yearly Report and Provide the same information to the National Apex Cooperatives Bodies for progress Assessment;

Provide the 3 (three) and 5 (five) years Assessment Report to the National Apex Co-operative Body 

Reasons being:-

To enable relevant people, Department and organisation take viable and appropriate measures to the interest of Co-operative development

Rural Youth Development Foundation of South Africa: Supports the establishment of the Agency to provide financial and non-financial support to co-operatives
	The institutional for of the Agency will be that of a government component and not a Schedule 3 public entity that has a board.   The Agency will be accountable to the Minister.

The head of the Agency will be accountable to the Minister and will be subject to PFMA and the Public Service Act, 1994 (Proclamation No 103 of 1994)  Page 26 Line 20.  
 

	55, 56
	Section 91A, Establishment of Co-operatives Development Agency

Page 23 Line 20 

Section 91B, Objectives of Agency 

Page 23 Line 26
	SALGA
	Establishment of the Co-operatives Development Agency aim is to have satellite branches in “every province, metro and district” – obviously what they imply is that they will engage with municipalities.  There are obviously concerns of duplication with agencies such as SEDA or the new SEFA on the on hand that all have such a presence and then the role of municipalities and their capacity to support co-operatives together with the resources to do so.  Must question the need to set up something new rather than use existing?  

The objectives or rather functions – many of which municipalities under the LED agenda already do
	The aim is not to duplicate but to align and complement existing support agencies.  Section 91A (3) provides that “after consultation with the relevant authorities, the Agency may establish satellite branches in every province, metropolitan municipality and district municipality in accordance with this Chapter.”

It is envisioned that co-location will also be utilised as a strategy and also streamlining of co-operative support throughout the country.

The Agency will support municipalities in the achievement of their development objectives.



	91
	Section 91C, Functions of Agency

(d) (v) “develop and maintain data on co-operatives in partnership with the registrar, relevant national and provincial departments, municipalities and other role-players;”

Page 24 Line 46
	SALGA
	It seems the agency will be responsible for the data and database / register of co-operatives; this alone is a massive task.
	The registration of co-operatives and maintaining the database of all registered and deregistered co-operatives will remain the responsibility of CIPC.  The Agency will partner with the Registrar in developing a database on types of co-operatives, support provided (financial and non-financial), production capacities, etc to aid decision making and the development of appropriate support mechanisms for co-operatives.   

	66 – S91E: General powers of Agency
	91 E (c) states that the Agency “must collect fees and invest funds”

91E. The Agency is subject to the Public Finance Management Act,

and—

(a) the system of financial management and administration of the Agency

must comply with Schedule 3A to the Public Finance Management

Act;

(b) the head of the Agency is the Accounting authority of the Agency;

(c) must collect fees and invest funds;

(d) must finance its publications; and

(e) the head of the Agency may—

(i) delegate to any employee of the Agency with the appropriate skill and qualification any power assigned to him or her; or

(ii) authorise any employee of the Agency

Page 25 Line 25
	RHLF
	We assume that these fees will be collected from co-operatives receiving services from the Agency.  An issue of concern in this regard is:

Who and how fees will be set.  If the Agency will largely rely on fees paid by co-operatives in order to increase its investments and thus benefit from interest to fund its operations, this may be costly for many co-operatives.  Looking at the many functions of the Agency, it would, in our opinion, be costly for many, if not most, co-operatives to access all the services the Agency is expected to offer, depending on how and what level fees are set.
	Services provided by the agency will not carry any fees.   The fees referred to In 91E are in instances where the Agency might offer loans to co-operatives.  The funds are funds paid to the Agency such as a fund to administer loans.  

	91
	Section 91F, Reporting by Agency 

Page 25 Line 39

	SALGA
	The agency reports directly into the dti and reports in only to the CD level.  This implies that the agency is “owned” by the dti and therefore is not a shared resource to all (where-as supporting co-operatives) and secondly it very junior / non strategic.  In both these cases it will undermine the effectiveness of the agency to be taken seriously within and across government especially at the local level.
	The change from institutional form from Schedule 3 National Public Entity to government component allows for greater flexibility between the agency and municipalities through the dti. Oversight of the Agency is with the Minister.  The Department will collect information; prepare reports and recommendations for the Minister.  The government component will enable a closer affiliation between municipalities and the Agency.  The government component model applies predominantly to service delivery institutions, with a unique identity, that has specific measurable functions that can be logically grouped in terms of a particular service delivery model.  This provides for ring fencing of functions and resources to support direct service delivery.  It provides an institutional mechanism for the assignment of functions by government to the CDA within the public service without having to assign functions to a separate juristic person outside the public service.

	
	Chapter 12 C – Co-operatives Tribunal, sections 91L to 91BB
	SANACO, NAFCOSA
	SANACO: Oppose the establishment of a tribunal and recommend that the money that will be allocated to the establishment of a tribunal must be utilised for capacitating co-operatives in order to assist them to sustain their enterprises.  The tribunal will oppress the co-operatives and will not contribute to co-operative development.

NAFCOSA: Before implementation of the Tribunal, Proper Training should be given to Co-operative Membership and structures so as to provide necessary skills needed in the Tribunal.  It is our belief that Co-operative Members are better position with high interest on the Administration of the Tribunal for them to be Members.
	The establishment of the Tribunal is imperative to ensure good governance.  The Tribunal will instrumental in dealing with issues of conflict resolution, judicial management, winding-up, deregistration and liquidation.  

	
	Chapter 12 C – Co-operatives Tribunal, sections 91L to 91BB

Page 26 Line 36
	SALGA
	The Tribunal – depending on the reach of the inspectors and the turnaround time accessible will this tribunal be especially in rural areas. 
	The tribunal will be mobile and will be able serve all provinces and rural areas. 

	97
	97, Transitional provisions

“(2)A co-operative referred to in subsection (1) must, within three years of this Act coming into effect – 

(a) amend its constitution to the extent necessary in order to comply with the requirements of this Act; and 

(b) submit its constitution, to the registrar for registration in terms of section 6(2), read with rhe changes required by the context

 (3) On receipt of an application in terms of subsection (2)(b) the registrar must – 

(a) Issue the co-operative with a certificate stating that its constitution complies with this act; or 

(b) Issue a directive to the co-operative specifying in what respect the constitution of the co-operative fails to comply with the provisions of this act.
Page 35 Line 18


	Wine Cellars SA
	On 12 May 2010, The Minister of Trade and Industry, Dr Rob Davies, proclaimed an extension of the transitional period provided for in section 97(2) of the Act for the reasons and on the grounds emanated in said Proclamation referred to in Annexure 1.

Said extension is now contained in section 69 of the Bill, B17-2012.  This particular provision/section is, however, in our opinion not sustainable for inter alia the following reasons:

(a) Sub-section (3) of this section refers to “ an application in terms of sub-section (2)(b) “even though the latter sub-section of the Bill does not foresee or provide for any such an application;

(b) Sub-section (3)(b) of the Act refers to “a directive ….specifying in what respect the constitution.. fails to comply with the provisions of the Act”, but such an approach is in conflict with the principles now contained in the proposed sub-section (2)(b), id est “will be deemed to be de-registered”.

Please note that we are of the opinion that the provision and wording of sub-section (3)(b) is reasonable and in accordance with the principle(s) of fair and just administration action and the obligatory provisions of the Promotion of Administrative Justice Act, No 3. Of 2000 [PAJA].  On the other hand, clearly the proposed sub-section (2)(b) does not heed the provisions of PAJA.

(c) Sub-section (5) of the Act is also in conflict with the proposed “de-registered” provisions contained in sub-section (2)(b) of the Bill.

(d) The “Two years” period provided for in sub-section (2)(b) of the Bill may not be the same as the “period of three years” provided for in sub-section (6)(b) of the Act.

For the reasons mentioned in paragraph 3.1.2 Above, sub-section 97(2), (3), (4), (5) and (6) of the Principle Act will in all probability have to be redrafted.

In such redrafting, the following is recommended and proposed:

(a) That the three year period envisaged in sub-section 97(6)(b) of the  principle Act also be utilised in sub-section 97 (2);

(b) That the wording “will be deemed to be de-registered” be deleted from this sub-section;

(c) That a more fair and just administrative approach in accordance with the obligatory provisions of PAJA be followed in the vein of sub-section 97(3)(b) and (4) of the Principal Act.  


	Agree that the amendment does not refer to an application.  The amendment should compel existing co-operatives who’s constitutions does not comply with the requirements of the Act to amend their constitutions within a period of 2 years from the commencement of Co-operatives Act, 2012.  This should be corrected in the Bill.
Also agree that the time periods mentioned in section 97 needs to be amended to ensure alignment. 

  

	
	Schedule 1, Part 2, Worker co-operatives
Page 36 Line 16
	NUMSA, SACTWU
	1. Circumvention of labour law and ‘bogus co-operatives”. 

Recommend that the word ‘applicable’ be deleted from (3) in the Bills to read “All worker co-operatives must comply with labour legislation. Page 36 Line 22
Also recommend that any person who registers a co-operative with the intention of evading labour legislation or other obligations which employers have to their employees, as prescribed by labour legislation, is guilty of an offence.  The offending party will be subject to a penalty prescribed by the Minister or face criminal prosecution for contravening this Act.
	Accept recommendation by NUMSA and SACTWU to remove the word ‘applicable’ from (3) in the Bills to read “All worker co-operatives must comply with labour legislation.

Non compliance in terms of labour legislation should be dealt with in terms of the applicable labour law.

	
	General concern on “Governance”
	Lesiba Mudau Transporting Consulting (Pty) Ltd
	The membership was in some instances very dissatisfied with the actions of its Board in respect of corporate governance, especially in the refusal to hold AGMs as required.  The membership found it difficult to raise its concerns with the regulatory authority.  Will the Amendments makes it clear how this can be done? 
	Amendment Bills allows for Tribunal to deal with disputes.

	
	General concern around Inter-governmental Relationships
	Lesiba Mudau Transporting Consulting (Pty) Ltd
	The dti has a policy of active promotion of co-operatives.  The Department of Transport, however, is unwilling to allow the municipality to enter into contracts with co-operatives.  The discussion on the Amendments should try and suggest how these differences can be addressed
	The Amendment Bill provides for structured cooperation amongst the national, provincial and local spheres of government.  

	
	General concern around “worker buyouts”.
	NUMSA, SACTWU
	It is necessary to provide mechanisms to assist workers to takeover businesses that are failing or threatened with closure, and will therefore likely lead to job losses.  Such measures would need to provide training and resources support to such workers.  Finances for these initiatives could be provided by the State and also, possible, by the private sector in the form of grant funding and enterprise development assistance. 
	Workers who wish to form co-operatives to take over businesses that are failing or threatened with closure and who comply with the minimum requirements to register a co-operative may register a co-operative.  As a legal entity, such co-operative will be able to apply for government support.   



	
	General comment – Annual Financial Statement
	SAICA
	The Act and the Bill does not have a definition of Annual Financial Statements.  

Recommend that the definition for Annual Financial Statements as defined the International Accounting Standards (IAS 1.10) be included 
	Agreed to define financial statements.

	
	General comment - Co-operatives choose to be audited
	SAICA
	The Bill does not allow for a co-operative where the cooperative’s annual financial statements require to be independently reviewed but the co-operative would prefer to have an audit done by an registered auditor. The co-operative should be allowed to choose a higher level of governance, should they opt for an audit then the requirement for an independent review should fall away. Where a co-operative who does not require an audit or an independent review, should opt to be audited or independently reviewed this should be allowed.
Recommend that the Bill should be amended to allow cooperatives to be audited or independently

reviewed if they do not require an audit or independent review or an audit if they only require an independent review.
	Agree with recommendation to make provision to allow co-operatives who want to be audited or independently reviewed if they are not require an audit or independent review by law or if they want to be audited if they are only    required by law to do an independently review.

The dti agree with the comment that provision should be made for the appointment of an Auditor or Independent reviewer depending on the category of co-operative concerned at a meeting of interested persons referred to in section 6(3) until the first annual general meeting.

Companies regulations 30(3) allows a company that is not required in terms of the Act or regulation 28 to have its annual financial statements audited or reviewed to file a copy of its audited or reviewed statements together with its annual return.



	
	General comment – Transition from one level of co-operative to another
	SAICA
	The Bill now defines levels of co-operatives based on their revenue or even projected revenue. The Bill does not deal with co-operatives moving from one level to the next. It would be useful to include certain steps should a co-operative’s revenue increase so that it would move to the next level.
Recommend that the Bill should be amended to include transition provisions for co-operatives from category A to B or C.
	The regulations will prescribe thresholds for annual / projected annual revenue which will determines the category of Co-operative.  Progression from one category to another will be automatic.  Projected revenue will only apply to newly established co-operatives.

The regulation will look at annual turnover within financial year as measurement to categorize co-operatives in the regulations.  

	
	General comment

Policy objectives
	SALGA
	As a policy to support a co-operative strategy aimed at often rural or marginalized groups the policy is very long, complex which may make it inaccessible and possibly hinder rather than enabling co-operatives at a viable means of socio-economic development.
	Simplified versions of the co-operative strategy, Act and regulations will be developed and distributed as widely as possible. 

	
	Co-operatives as vehicle for social development or for B-BBEEE
	SALGA
	One of the major debates around co-operatives in South Africa is whether they are a vehicle towards enterprise development / social development or a vehicle for BBBEEE. While the two are not mutually exclusive, it does seem to send confusing messages, each with their own process, approaches and challenges, all resulting in limited success. There needs to be greater clarity on this matter as it will have how resources are put to use more effectively? 
	Co-operative is a business model.  Co-operatives are worldwide used as the preferred vehicle for rural development.  The government has identified co-operatives as one of the central pivots in its efforts to reduce poverty, unemployment, and high inequality, as well as, support the process of accelerating economic empowerment and development for the benefit of the previously disadvantaged majority in the South African population. 

BBBEEE applies to co-operatives as it applies to companies and all other business models.

	
	Government’s intention wrt support for co-ops.
	SALGA
	A further major debate – raised and well put by Vishwas Satgar (the State of South African Co-operatives (2007)) – explores Governments intention behind supporting co-operatives, and talks to the heart of what co-operatives SHOULD be. 

2.3.1. State support to co-operatives is well intentioned this is not enabling but instead instrumentalises co-operatives as part of a state led development agenda. The coops are not developed in accordance with the member needs and capacities but in terms of government objectives. This is dangerous because it does not cultivate the autonomous and independent impulses with the co-operative for sustainability. 
2.3.2. The challenge for Government is to find a balance between ensuring it provides strategic enabling support while coops are initiated around opportunities identified by aspirant co-opertors rooted in their own organic impulse of collective effort and solidarity. 
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2.3.3. Opportunities through Government need to ensure an exit strategy and should include as a precondition that a co-operative is sufficiently diversified through its own effort to survive beyond a government tender for example. 

	The government has identified co-operatives as one of the central pivots in its efforts to reduce poverty, unemployment, and high inequality, as well as, support the process of accelerating economic empowerment and development for the benefit of the previously disadvantaged majority in the South African population. 

The co-operatives development unit qualifies for government support as any other business form and are subject to the same monitoring and evaluation systems applied to dti incentives.  There is one unique incentive for co-operatives, i.e. the Co-operatives Incentive Scheme (CIS).  There are many priority or sensitive sectors with specialised incentives schemes, i.e. motor industry, clothing and textiles industry, etc.



	
	Categorisation of co-ops
	
	There is a division between what is a social co-operative as a not for profit and another / other type. I would believe that many co-operatives operative in both worlds, in some cases survivalist in another sharing what they have and then selling additional for profit. The categorisation makes it mutually exclusive. 
	The Act for specialised sectors such as worker and housing co-operatives to have additional requirements over an above the normal requirements for co-operatives.

The additional requirements for social co-operatives includes that 100% of the surplus of social co-operatives goes into indivisible reserve; and that Social co-operatives are treated as a Public Benefit Organisation.

	
	Communication


	?
	How does the state communicate with co-operatives currently? How will this be done going forward – especially on areas / aspects that impact them in this amendment? 
	Outreach programmes; special events such as International Co-operatives Day Celebrations as well as other events such as Youth, Women and People living with disability; Social responsibility events such as alcohol abuse – there will all ways be a special desk to promote co-operatives; also on invitation; work closely with provinces and municipality – also participate in their events; normal media; all Departments of Economic Development in provinces have their own co-operatives development programmes as well as national departments – dti works closely with all these departments.  In terms of the approved strategy on co-operatives development each Department of Economic development in all provinces as well as national departments are required to develop co-operative development strategies – part of this strategy deals with awareness.  

	
	Limitations wrt to alignment establishment and governance of co-ops 


	?
	There seems to be limited alignment between how co-operatives are established and governed (flat structure) it appears that policy makers are working from a “companies act” and regarding co-operatives in an economic entity fashion. This can and will be limiting. 
	Co-operatives offers an alternative business model to persons with common needs.  A co-operative is an internationally accepted business form/model in its own right.

	
	Accountability 


	
	There is limited content within the Bill that holds government accountable to directly promote, market, procure from co-operatives. Where are the incentives to create co-operatives? Where are the incentives to support co-operatives? 
	Procurement initiatives are done on a generic basis and not limited to specific forms.  There are initiatives such as the 10-set-aside that focus on procurement opportunities for small businesses which includes co-operatives.

	Amendment Bill 18 (Section 76)

	91
	91, D Functions of Agency in respect of satellite offices of Agency
	SALGA
	The MOU between the newly established agency and municipalities – seems to include a political MOU – surely this must be done at a political level, i.e. through the Ministry of the dti?  This section also deals with delegation – of functions, which is strange because municipalities have in many cases been doing this functions prior anyways under their LED agenda.  There is no mention of funding, resources, technical support or capacity building. 
	The MoU will be on operational matters and will thus be done at operational level.

	91
	91, D(a) Functions of Agency in respect of satellite offices of Agency
	SANACO
	Recommend that there must be a relationship with the municipalities and provinces but the relationship must not be limited to a memorandum but it must be a directive that there should be a relationship.
	Bill requires the existence of such relationship.

	91
	91, D(c) Functions of Agency in respect of satellite offices of Agency
91CC, 91DD, 91EE, 91GG, 91HH, 91II, 91jj
	SANACO
	Oppose that MINMEC structures be utilised for monitoring because they are not easily accessible and do not meet on a regular basis.  They would therefore not be effective in terms of playing a monitoring role.  We recommend that organised co-operatives structures on the ground must monitor, supported by government structures. 

Co-operatives must play a leading role
	These are formal government structures and given the importance of good governance amongst all spheres of government very important.

	91
	91GG, Establishment, composition and functions of Inter-Provincial Coordination Committee and Co-operatives – 91 HH, Functions of intergovernmental structures
	SALGA
	The establishment of inter – provincial coordination committees and provincial and municipal coordinating structures – need to separated executive and administrative functions and powers?  It mentions that municipalities need to submit reports (as prescribed) not sure that that is about.  Once again there is no mention of funding, resources, technical support or capacity building.
	There are already interdepartmental and inter provincial structures in terms of which provinces are required to submit reports.  This will now be extended to require municipalities to submit reports to provinces.  

Municipalities are required through the Integrated Development Programmes to support the development of co-operatives. 

	91
	91GG, Establishment, composition and functions of the Inter-Provincial Co-ordination Committee on Co-operatives
	Rural Youth Development Foundation of South Africa
	The establishment of the Committee is highly recommended
	No comment

	91
	91 JJ, Framework for intergovernmental relations
	Rural Youth Development Foundation of South Africa
	Will help with a strategic plan that is designed to ensure that Co-operatives target markets are reached effectively
	No comment


� In terms of section 42(1) of the National Credit Act 34 of 2005, the Minister set the threshold of R500, 000 as per Government Gazette No. 28893 of 1 June 2006. As far as we know this threshold has not be reviewed since 2006.


� 
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