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Chair,

Representations on the draft Taxation Laws Amendment Bill, 2012 (TLAB) and

draft Tax Administration Amendment Bill, 2012 (TAAB)

We present herewith PwC’s written submissions on the above-mentioned Bills.

In this set of submissions, we include only what we consider to be the most critical matters. We

comprehensively covered the bulk of our representations in our submissions directly to National

Treasury on 31 July 2012. (Those submissions were copied to the Committee, and we would be happy

to resend them if necessary.)

We have tried to keep our submissions concise, but this does mean that you might require further

clarification. In this respect, we have requested the opportunity to present oral submissions at the

hearings scheduled for 22 August 2012.

Although National Treasury has requested that we should present our submissions to them in a

sequence that mirrors their Explanatory Memorandum (“EM”), we have —for the purposes of our

submission to this Committee— simply listed them in order of importance.

Our initial representations relate to the following areas:

General submissions

1. The submissions process

2. Proposals welcomed
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Specific submissions

3. Legal privilege for tax practitioners

4. Hybrid debt instrument recharacterisation rules

5. Suspended deductions for interest/royalties paid to exempt persons

6. Value mismatches involving shares and debt

7. Narrowing of the participation exemption in respect of foreign equity share disposals

8. Retrospective restriction of STC Credits

9. Exit charge upon ceasing to be a resident in South Africa

General submissions

1. The legislative process: Opportunity for interaction with the Committee

1.1 Every year for the last few years we have submitted that the period from the initial release (of

the draft legislation) to the deadline for submitting representations is insufficient. Insofar as the

2012 proposals are concerned, we are deeply concerned that the period for comment has been

grossly inadequate to familiarise ourselves with the proposed changes, fully consider the effects

thereof and make considered comments thereon.

1.2 The proposals contained in the TLAB are voluminous and many are complex and have

potentially far-reaching implications for taxpayers and the economy, particularly insofar as the

impact on financing is concerned.

1.3 Whilst we appreciate and value the ever-improving direct interaction with National Treasury, we

remain concerned about the limited opportunity that the public has to express their views to

National Treasury and the Committee. Specifically, we note that:

 The time period given for comment on the TLAB and TAAB was a little over 3 weeks while

the draft legislation issued for comment comprised of some 215 pages and 257 clauses

(many of which contain numerous amendments).

 Furthermore, there are expected to be new or substantially altered provisions in the final

Bills that do not appear in the initial draft Bills, in respect of which there is currently no

opportunity at all for submissions to be presented to National Treasury or the Committee.

1.4 On the one hand, we applaud the processes that National Treasury and SARS have initiated

from their side, including (for example) :

- National Treasury’s “Annexure C Workshops” held towards the end of 2011;
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- Releasing earlier some of the “technical corrections” that were expected to be included in the

draft bills; and

- The public workshops to discuss taxpayer submissions on the draft Bills.

1.5 On the other hand, however:

(a) the time between the public release of the draft bills and the deadline for submissions to

National Treasury and the Committee remain grossly inadequate; and

(b) taxpayers still only have one single opportunity to present their perspectives to the

Committee (and thus to Parliament).

We would re-emphasise at this point, the volume and complexity of the proposed amendments.

1.6 As regards the length of the consultation process, it is staggering that:

 whilst the 2012 and 2011 draft bills are very similar in volume and complexity1;

 there appears to be (in 2012) less than half of the time allocated from the initial release of the

draft bills until the actual introduction before the National Assembly —i.e. a little over 2

months in 2012 compared to almost 5 months in 20112.

1.7 This inadequate consultation process is likely to result in many unintended consequences, the

need for significant amendments in subsequent legislation to rectify errors and anomalies and

the resultant uncertainty in our tax law that stems from that. The TLAB contains a significant

number of technical corrections to previous amendments to correct numerous anomalies and

errors arising from those changes. Many of those anomalies and errors arose from an

inadequate consultation process in 2011 and we are deeply concerned that the 2012

amendments will result in an even greater volume of technical corrections in 2013.

1.8 The implications are potentially significant-

1 The comparison between 2011 and 2012 is simply described as “similar” because, admittedly, it is

difficult to compare them directly. In terms of length/volume, the 2012 bills on the face of it appear to

be longer (215 pages compared to 2011’s 190 pages). However, the equivalent of around 45 pages of

the 2012 bills —representing “lesser” technical corrections— were released in March 2012, so it was

only around 170 pages that we “saw for the first time” in July 2012. Furthermore, the 2011 process saw

an additional 8 pages released in August 2011 with around half representing a redraft of certain earlier

proposals. The “volume” comparison is therefore “approximate”, at best. As regards complexity, it is

submitted that both sets of bills are equally complex.

2 In 2011, the draft bills were released on 2 June 2011 and the final bills were introduced into the

National Assembly on 25 October 2011. However, in 2012 the draft bills were only released on 5 July

2012 and the targeted introduction date is 11 September 2012.
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1.8.1 Most importantly, the increasing volume of anomalies and errors results in significant

uncertainty for taxpayers. This uncertainty is a deterrent to investment and economic activity

in general, with consequential implications for the economy as a whole;

1.8.2 The need to correct errors in subsequent years requires the resources of National Treasury to

be diverted from planned tax reform projects, resulting in other urgent tax reforms either

being deferred or rushed through without sufficient time being given for thorough

consideration by National Treasury or stakeholder participation, ultimately resulting in a

snowball effect of growing errors and anomalies and uncertainty3.

1.9 These matters have been raised several times in past years, and several assurances have been

received that they would be addressed. Although we have not duplicated here the detail of our

submissions from previous years, they remain in point this year again.

1.10 Notwithstanding all of the above, we fully acknowledge that there are numerous conflicting

pressures and complications in the legislative and drafting process, from National Treasury’s

perspective. For sake of completeness, we list below some of the relevant factors:

(i) National Treasury has its own policy objectives and design/structural objectives as

regards the SA tax law and system. The specifics of these objectives must be implemented

and must not be delayed unnecessarily.

(ii) Taxpayers and tax practitioners are constantly lobbying SARS and National Treasury for

changes, and these requests need to be considered (and implemented if appropriate).

(iii) Perceived tax avoidance schemes typically need to be attacked as a matter of urgency as

soon as they come to light.

(iv) Taxpayers and tax practitioners do not always respond to “discussion papers” with the

same urgency and diligence as they do to actual draft legislation, which increases the

desirability of the latter.

(v) In some cases it is possible to attach an extended future effective date to draft legislation,

but there are also many cases when this is not appropriate.

3 The first draft of the 2012 “technical corrections” (released in March 2012) comprised some 45 pages,

of mainly corrections to the 2011 Amendment Bill. To put this into context, the actual final 2011

Amendment Bill (as introduced into the National Assembly), excluding appendices, comprised only

around 117 pages. Furthermore, included amongst the 2012 technical corrections is the complete re-

writing of some of the 2011 amendments.
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(vi) The resource pressures in National Treasury’s tax design unit are well recognised by

everyone in the tax discipline.

(vii) The burden on the annual Parliamentary time-table is also well-understood, so National

Treasury’s “hands are tied” when it comes to fitting in with Parliament’s demanding

schedule.

(viii)The complexity of SA’s tax legislation, although undesirable, is generally accepted as

inevitable.

(ix) It is undeniable that there are many technical corrections which will only become

apparent from the actual practical application of the law to real-life transactions. That is,

they are unlikely to be picked up in the initial consultation process no matter how long

the consultation period is, although a truncated consultation period undeniably results in

a greater volume of technical corrections.

1.11 From all of the above, it is clear that there is no single or simple answer to the problem of the

unreasonable (in our view) consultation period. It is therefore submitted that an important

focus of National Treasury should be to limit the volume of annual amendments —and perhaps

the starting point should be to prioritise only critically important new initiatives. Thus the focus

of the annual legislative cycle should be on consolidation and technical corrections (etc.) and

only a very limited amount of prioritised new initiatives. If the volume of new initiatives is

lower, the drafting of the initial draft bills can be completed and published much earlier —

creating space for longer consultation and hopefully also the possibility of a “rebuttal” session

for taxpayers in front of the Committee.

1.12 Submissions:

 There should be a greater consultation period between the initial release of the proposals and

the deadline for submissions.

 There should also be an opportunity for “rebuttal” hearings before the Committee, after

National Treasury has presented its Response Document.

 National Treasury should aim to limit the volume of annual amendments, by prioritising new

initiatives.

2. Proposals welcomed

2.1 Despite our primary focus in this letter on our concerns in respect of the new proposals, we do

also wish to record our support for many of the initiatives contained in the draft TLAB.

2.2 The proposals we applaud include:
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 Deductions for interest on controlled share interest.

 A unified system for taxing property investment vehicles.

 The cross-border reorganisation proposals.

 Relief from the effective management test for high-taxed companies.

 Relief from transfer pricing for high taxed controlled foreign companies.

 Refinements to the headquarter company regime.

2.3 Naturally, the detailed analysis and practical application of these rules are expected to reveal

additional areas for improvement and refinement. However, the very fact that these matters

have been addressed is welcomed.
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Specific submissions

3. Legal privilege for tax practitioners

Draft Amendment Bill Explanatory Memorandum (“EM”) Tax Administration Act

Clause 56 to 59 TAAB 2.55 S239 – s241

3.1 It is proposed that tax practitioners be further regulated by requiring that they be registered

with a ‘recognised controlling body’ in addition to with SARS and that tax practitioners be

subject to minimum qualification and experience requirements, continuing professional

education, codes of ethics and disciplinary codes and procedures through these controlling

bodies.

3.2 We, along with other interested parties, lobbied for the introduction of a limited statutory legal

privilege for communications between tax practitioners and taxpayers in the Tax Administration

Act.

3.3 SARS (in clause B5 of its response document to comments on the Tax Administration Bill dated

11 September 2011) resisted the introduction of a legal privilege for this purpose on the basis

that tax practitioners were not regulated in SA by law and are not subject to disciplinary

procedures. That is set to change with the proposals contained in the TAAB.

3.4 Without repeating our full submission in this regard, we set out briefly below why a limited

statutory legal privilege should be extended to tax practitioners.

3.5 It is a fact that the vast majority of tax practitioners are not admitted attorneys or advocates. Tax

practitioners fulfil a vital role in the South African tax system, not only in terms of providing

advice on tax planning to taxpayers, but also advising taxpayers on the tax law and how to

comply therewith. There are two principle reasons why legal privilege should be extended to tax

practitioners:

 The application of legal privilege to tax advice provided by attorneys and advocates, but not

to other tax practitioners, creates an uneven playing field and a competitive advantage for

lawyers. Such a situation is not in the public interest, particularly considering that lawyers

constitute a small minority of tax practitioners and other tax practitioners include in their

number of some the most experienced and respected tax advisers in the country.

 Secondly, as with the legal privilege enjoyed by attorneys and advocates, which arose from a

human right and public interest point of view to encourage full and honest disclosure

between a client and his legal adviser, it is in the public interest to encourage taxpayers to

communicate with their tax advisers in the comfort that such communications will be

confidential and protected. It has been held that legal privilege is a fundamental right
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necessary for the proper functioning of the legal system. The provision of tax advice is the

provision of specialist legal advice and attorneys and advocates are arguably no more

qualified to provide such advice than any other suitably qualified tax practitioner.

3.6 There are a number of countries in which a limited statutory privilege is extended to tax advice

provided by tax advisors other than those with a legal qualification, including the UK, the USA,

Germany and New Zealand. Similar legislation has also been proposed in Australia where the

ATO already has a documented practice providing for restricted access to professional

accounting advisor’s papers.

3.7 It is strongly argued that a similar limited statutory legal privilege should be included in the Tax

Administration Act for tax advice provided by registered tax practitioners.

3.8 Submission: a limited statutory privilege for tax practitioners should be provided for in the

TAAB

4. Hybrid debt instrument recharacterisation rules

Draft Amendment Bill Explanatory Memorandum Income Tax Act

Clauses 14, 15 Section 2.5 S8F amendment & New s8FA

4.1 It is proposed that debts with certain features be treated as shares for tax purposes and that

certain amounts of interest be treated as dividends. Hybrid debt treatment applies in

circumstances where the debt is not repayable within 30 years, is convertible to shares or the

obligation to pay the debt is conditional on the liquidity or solvency of the issuer. Hybrid

interest treatment applies where the interest is not determined with reference to “the time value

of money”, or if the obligation to pay the interest is conditional on the liquidity or solvency of

the issuer, or if the interest is payable in the form of shares.

General

4.2 A significant amount of further consideration needs to be given to these proposals and further

consultation and discussion is required. The provisions are far-reaching, contentious and likely

to have a significant impact on the lending market. If the legislation is included in the Bill in its

current form, it will have the result that certain forms of lending will immediately be suspended,

notwithstanding that the legislation only comes into effect on 1 January 2014.

4.3 Submission: it is recommended that these proposals be withdrawn from the Bill and that an

extensive consultation process be held before any amendments are included in the 2013

legislation.
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Hybrid debt

4.4 The automatic inclusion of debt not repayable within 30 years as hybrid debt is problematic. It

is not uncommon for loans to be granted for this period of time, e.g. mortgage bonds. The

provision may also have implications for long-dated bonds issued by companies to fund

significant assets and may limit the funding options for the likes of Eskom and Transnet insofar

as infrastructure projects are concerned.

4.5 Furthermore, it is questionable whether any debt that is secured (or at least secured to an

appreciable extent) should be regarded as equity, security being a feature of debt rather than

equity.

4.6 Submission: It is suggested that the term of the debt should not be a criteria for defining hybrid

debt or, at the least, the term should be increased. Furthermore, any secured debt should not be

included as hybrid debt.

4.7 Debate is also required with regard to debt that is convertible to shares. Under the current

proposals, where the issuer has an option to convert the debt or part thereof or there is an

obligation to convert the debt or part thereof, the debt will be regarded as hybrid debt. Firstly, it

is questioned why the whole of a debt should be tainted if only a part thereof can be converted to

shares. This is seemingly inequitable. Secondly, the provision makes no distinction between

debt that is convertible to a fixed number of shares and debt that is convertible to a variable

number of shares (e.g. shares having a market at the time of conversion equal to the outstanding

debt). In the example given, the holder of the debt takes no equity risk while in a conversion for

a fixed number of shares the holder does take equity risk and hybrid treatment would be more

appropriate.

4.8 Submission: The automatic inclusion of convertible debt as hybrid debt requires further

consideration and discussion.

4.9 The inclusion of debt where payment is conditional upon liquidity or solvency is problematic. It

is relatively common for shareholder loans to be subordinated in favour of other creditors, a

common feature of which is to provide that the loans will not be repayable subject to the

company being liquid and solvent. Such debts will inevitably meet the requirement to qualify as

hybrid debts. Eskom, for example, has R35 billion of subordinated shareholder loans.

4.10 Submission: The automatic inclusion of loans subject to liquidity or solvency provisions should

be reconsidered.

Hybrid interest

4.11 Numerous anomalies arise with regard to the proposed hybrid interest provisions-
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 The use of “time value of money” as a test is problematic; firstly, the meaning and the extent

of the reach of this term is unclear; secondly, if any interest component falls foul of this

provision it taints all the interest payable in respect of that debt. For example, it is not

uncommon for loans to participate in profits in return for a lower interest yield. In these

circumstances both the interest yield and the profit participation will be treated as a

dividend. There are legitimate commercial reasons for the use of profit participating loans

where the lender takes some risk with the borrower and it is questionable whether loans of

this nature should be penalised.

 Similar issues with regard to solvency and liquidity arise as those raised with regard to

hybrid debt.

 The rationale for tainting interest paid in the form of shares is unclear. While this is an

unusual scenario in practice, it is questionable whether the manner in which an expense is

settled should be determinative of the tax treatment thereof.

 There is a question mark over how interest contemplated in section 8FA reconciles to an

accrual amount and/or the definition of interest contemplated in section 24J and the

interaction between the 2 sections.

 It is unclear to what extent hybrid interest will be regarded as a dividend for purposes of the

ITA. It is clear that it will be regarded as a dividend for dividends tax purposes, but it would

appear that it remains a dividend for all other purposes. While the interest is not taken into

account for purposes of section 24J it would appear that it will be taken into account for

purposes of the withholding tax on interest leading to potential double taxation.

 Section 8FA is seemingly over-broad in that it does not only apply to companies. The result is

an absurdity in persons other than companies being deemed to have paid dividends.

4.12 Submission: the hybrid interest provisions require further consideration.

5. Suspended deductions for interest/royalties paid to exempt persons

Draft Amendment Bill Explanatory Memorandum Income Tax Act

Clause 55 Section 2.6 S23L

5.1 It is proposed that any deductions for interest and royalties payable to persons that are not

subject to income tax on those amounts (whether because they are exempt from income tax or

are non-residents) will not be allowed until such time as the amounts are actually paid.
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5.2 Much of the funding provided in South Africa is provided by exempt persons such as pension

funds and untaxed policyholder funds. Whilst this has always been the case to some degree, it

has become even more significant in the current economic climate (in which bank funding has

become harder to obtain).

5.3 Furthermore, much of the funding provided by these institutions is in the form of bonds where

interest is most commonly paid on a biannual or annual basis or even on redemption in the case

of zero coupon bonds. The result is that taxpayers that have issued debt instruments will, firstly,

need to determine the tax status of the persons holding those debt instruments and distinguish

between those that are taxable and those that are not. Secondly, a portion of the interest on

those debt instruments will have to be accounted for on a payments basis and a portion on an

accrual basis. The result will be a significant administrative burden for the issuers.

5.4 A further issue that arises is that a deferral of the interest deduction until payment could result

in a significant mismatch between the income on which the issuer is taxable and the deduction

for the issuer as the issuer will remain taxable on the income while not enjoying the deduction

until a later date. The result will in some cases be that the issuer suffers tax on a higher income

in early years (while no interest deduction is available), but then has insufficient income in later

years to fully utilise the large interest deduction.

5.5 The result is that certain forms of debt issued to exempt lenders will become less attractive and

simply uneconomic. Given the current situation where much of the lending in South African is

being undertaken by exempt institutions such as retirement funds, the introduction of this

provision could see a decrease in the availability of funding and consequential implications for

the economy.

5.6 While it is acknowledged that there is an opportunity for abuse in the cross-border context

where deductions are available on an incurral basis and withholding tax is only payable when

interest or royalties are paid, it is difficult to see where the abuse could arise where payments

are to entities that will not be liable for tax, such as retirement funds, or where a foreign

recipient will be entitled to full relief from withholding taxes in terms of a double tax agreement

(a common scenario in the case of interest and royalties where many of SA’s double tax treaties

provide for full relief from tax in the country of source).

5.7 Furthermore, in our experience, royalties are generally paid soon after the liability falls due and

are seldom deferred as a medium or long-term liability. The reason for this is simple; in the case

of third parties the agreement is arm’s length and the third party would require payment as soon

as the amounts are due and in the case of multinationals the licensor generally wishes to reduce

any exposure to South Africa and extract cash as soon as possible. There is little benefit in

deferring withholding taxes to a later date, particularly when the withholding taxes are reduced

or eliminated in accordance with double tax treaties.
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5.8 Submission: The introduction of this provision requires further consideration and should be

deferred until the 2013 amendment process. Alternatively, the scope of the provision should be

dramatically reduced by it being applied only between related parties and only in circumstances

where the recipient will be subject to withholding tax on payment.

6. Value mismatches involving shares and debt

Draft Amendment Bill Explanatory Memorandum Income Tax Act

Clauses 56, 57, 58, 77, 79 Section 2.9 S24B, 24BA, 24BB, 40CA, 41

6.1 Far-reaching tax implications are proposed where an asset is acquired by a company in

exchange for the issue of shares or debt where there is a difference between the value of the

shares or amount of the debt issued and the value of the asset acquired.

6.2 While it is understood that these provisions have been introduced as a result of a number of

abusive transactions where assets have been acquired for an issue of shares and the value of the

shares manipulated to obtain a tax advantage, the proposals go too far.

6.3 Firstly, the use of market value as the trigger is problematic. It is not uncommon that in

transactions between independent parties there may be a difference between the market value of

an asset and the consideration given therefore, simply as a result of one party having a stronger

negotiating position than the other. It is preferable that a non-arm’s length price be used as the

trigger for the application of the rules.

6.4 Secondly, the provisions as they are currently constructed result in double tax. The double tax

implications of the provisions need to be addressed.

6.5 Thirdly, there is a lack of integration between these provisions and the CGT legislation. For

example, where an asset is acquired for an issue of shares and the value of the asset exceeds the

value of the shares, the excess is deemed to be a capital gain on the disposal of the shares.

However, the CGT legislation specifically provides that the issue of shares is not a disposal. It is

therefore not clear how this provision could apply. There is also no consideration given to the

application of paragraph 38 of the 8th Schedule which deems an asset to have been disposed of

for market value where the disposal is to a connected person in certain circumstances. It is not

clear how this provision will interact with the proposed provisions.

6.6 A further concern is that the corporate rollover relief provisions do not override these

provisions. It is comm0n in group restructurings for a person to transfer an asset in exchange

for shares or debt where there is a mismatch in values. The reasons for this are simple. Firstly,

where there is no change in the economic ownership of assets there is little reason to transfer
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assets at market value and, secondly, valuing assets and shares in companies is an expensive and

time consuming exercise. It should be noted that in the past SARS have insisted on group

restructurings being undertaken at book values rather than market values and one of the main

purposes of intra-group relief was specifically to enable companies to reorganise for

considerations other than market value. A specific exemption from donations tax is provided

precisely for this purpose.

6.7 Submission: the provisions require significant refinement if they are to be proceeded with and

they should be subject to the corporate rollover relief.

7. Narrowing of the participation exemption in respect of foreign equity share

disposals

Draft Amendment Bill Explanatory Memorandum Income Tax Act

Clause 133 Section 5.4 Paragraph 64B of the Eighth

Schedule

7.1 The participation exemption provides and exemption from CGT for the disposal of certain

shares in foreign companies to non-residents. It is proposed that this exemption be narrowed by

providing that the exemption does not apply where the shares in question are disposed of in

exchange for shares.

7.2 While it is proposed that rollover relief is to be extended to such disposals, the circumstances in

which that rollover relief is proposed to apply are far more restrictive than the circumstances in

which the participation exemption applies. The result is that there will be a significant gap

where transactions will neither qualify for the rollover relief nor qualify for the exemption,

notwithstanding that the shares remain within the SA tax net and notwithstanding that it is

common commercial practice to make payment for the acquisition of assets by way of an issue of

shares.

7.3 Submission: the proposal for the participation exemption not to apply to a disposal in exchange

for shares should be withdrawn or the rollover relief should be extended to all such disposals

that would otherwise have qualified for the participation exemption.

8. Retrospective restriction of STC Credits

Draft Amendment Bill Explanatory Memorandum Income Tax Act

Clause 95(b) Clause-by-clause 95(b) s64J
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8.1 The retrospective amendment is cause for concern. We submit that retrospective legislation

must generally be considered with a strong element of circumspection but we acknowledge that

in some cases it must be condoned.

8.2 On the one hand, we note that the South African legislature has a general policy of avoiding

retrospective legislation. Furthermore, however, we believe that there should be strong

opposition and objection to retrospective legislation that adversely affects taxpayers in respect

of transactions that have already been undertaken.

8.3 On the other hand, it is acknowledged that the proposal in question simply seeks to rectify an

unintended oversight and that, furthermore, it is a matter that can to a significant extent only be

corrected retrospectively. That is, the question at issue is “What is the STC credit balance as at

31 March 2012”, so there is no prospective issue that is the root of this matter.

8.4 Critically, however, we would point out the following in respect of any dividend that was

declared before 5 July 2012:

 Declaring companies (or regulated intermediaries) would have been obliged to compute

Dividends Tax obligations on the basis of the legislation as it stood.

 Before 5 July 2012, there was absolutely no public notification by National Treasury that it

was intending to change the STC Credit calculation.

 The legislation as it stands —albeit not what might be considered “equitable” or what was

intended — is by no means unclear or ambiguous. If the Dividends Tax obligations of

recipient-shareholders had to be determined purely with reference to the “letter of the law”,

there is no other way to interpret the text except to use the dividends which National

Treasury now seeks to retrospectively eliminate as STC Credits, as STC Credits and treat any

dividends paid as exempt to the extent of these STC Credits. The result is that a number of

taxpayers may not have withheld Dividends Tax which they were legally not obliged (or even

entitled) to withhold and the amendment will now impose a tax obligation on shareholders

and a withholding obligation on companies with retrospective effect.

 From a practical perspective, it may be impossible to recover the additional Dividends Tax

from whoever the recipient-shareholders might have been at the time of the original dividend

payment —and it would be unfair for SARS to claim the additional Dividends Tax from a

declaring company that was simply applying the law as it stood at the time. The question of

who is in fact liable for the additional Dividends Tax may be complicated even further if the

dividend was paid via a regulated intermediary, which in many cases would mean that the

declaring company in any event has no withholding obligation and thus the likely party to be

attacked would be the regulated intermediary.
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8.5 Submission: The proposal to retrospectively amend s64J(2)(a) should be withdrawn.

Alternatively (if the proposal is to be retained), it is submitted that it should not be applicable to

the extent that the targeted dividends —i.e. dividends contemplated in s64B(3A)— have already

be on-declared by 5 July 2012.

9. Exit charge upon ceasing to be a resident in South Africa

Draft Amendment Bill Explanatory Memorandum Income Tax Act

Clause 20 Section 5.5 S9H

9.1 Whilst some commentators share National Treasury’s concerns about the Tradehold decision of

the Supreme Court of Appeal, it is our view that the proposals in s9H are unnecessary. That is,

we hold the view that the Tradehold decision does not disturb National Treasury’s intended

interpretation and application of SA’s exist charge.

9.2 We understand that the primary concern of SARS is that the judgment could be interpreted as

authority for the view that any migration of residence to another treaty country will have the

effect that SA will not be able to apply the exit charge. It is noteworthy that the judgment did not

address the time of disposal rule associated with the exit charge which deems the disposal to

take place the day prior to the migration of residence.

9.3 Fundamentally, it is difficult to see how the proposed rewrite of the exit charge will have the

effect that the Tradehold judgment will have no relevance to any future dispute in relation to the

exit charge. The key features of the existing exit charge remain in the proposed rewritten exit

charge (i.e. a deemed disposal of assets on the day prior to the cessation of residence) and, in

fact, the exit charge for persons other than companies is substantially identical to the existing

provision.

9.4 The ratio decidendi of the Tradehold judgment was to the effect that the treaty relief applies to

deemed disposals of assets as well as actual disposals. This decision should remain unaffected by

the proposed amendments.

9.5 The fact of the matter is that this case went against SARS primarily as a result of anomalies in

the exit charge that applied at the time that Tradehold ceased to be a resident. These anomalies

no longer exist. However, notwithstanding the anomalies, SARS may well have been successful

had it not made generous concessions regarding the place of effective management of the

company and the attribution of the company’s only asset to a permanent establishment of the

company in South Africa.
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9.6 In summary therefore, our view is that the only purpose served by the proposal is to add further

complexity to the SA Income Tax Act.

9.7 With respect, the root of the problem in the Tradehold judgement is that it was badly argued

and badly handled. The proposal to re-write the exit charge incorrectly creates the impression

that the problem lies with the legislation. It is submitted that if a similar case arose under

current law —and was properly argued— there is little doubt SARS would be successful in

applying the exit charge.

9.8 A further issue is that we have identified elements of double-taxation in the proposed

provisions. We expect that this double taxation is unintended and have already raised this

matter in our submissions to National Treasury,

9.9 Submissions: The proposed new s9H should be withdrawn in its entirety.

We trust that you find the above to be of assistance.

Yours sincerely,

(Prof) Osman Mollagee Kyle Mandy

Director Director

osman.mollagee@za.pwc.com kyle.mandy@za.pwc.com
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